ITEM ORD 00-03232

VILLAGE OF DOWNERS GROVE
REPORT FOR THE VILLAGE COUNCIL MEETING
MARCH 18, 2008 AGENDA

SUBJECT: TYPE: SUBMITTED BY:
Resolution
v Ordinance
Telecommunications Tax Motion Enza Petrarca
Amendments Discussion Only | Village Attorney
SYNOPSIS

An ordinance has been prepared to amend the Village Telecommunications Tax in order to comply with
State of Illinois requirements.

STRATEGIC PLAN ALIGNMENT
The Five Year Plan and Goals for 2006-2011 identified Exceptional Municipal Organization. A
supporting objective is Financially Sound and Sustainable Village Government.

FiscAL IMPACT
N/A

UPDATE & RECOMMENDATION
This item was discussed at the March 11, 2008 Workshop. Staff recommends approval on the March 18,
2008 active agenda.

BACKGROUND

The proposed ordinance has been amended to conform to the amendments made to the State law
authorizing the telecommunication tax. The ordinance revises the definition of “gross charge” and adds
language intended to prevent double taxation by municipalities in the case of both intrastate and interstate
telecommunications.

ATTACHMENTS
Ordinance




VILLAGE OF DOWNERS GROVE

COUNCIL ACTION SUMMARY

INITIATED: Village Manager DATE: March 18, 2008
(Name)
RECOMMENDATION FROM: FILE REF;
(Board or Department)
NATURE OF ACTION: STEPSNEEDED TO IMPLEMENT ACTION:
_ X Ordinance Motion to Adopt “AN ORDINANCE AMENDING
TELECOMMUNICATION TAX PROVISIONS’, as

Resolution presented.

Motion

Other

SUMMARY OF ITEM::

Adoption of the attached ordinance shal amend provisons of the telecommunications tax provisionsto
comply with State of 11linois requirements.

RECORD OF ACTION TAKEN:
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Telecommunications

ORDINANCE NO.

AN ORDINANCE AMENDING TELECOMMUNICATION TAX PROVISIONS

BE IT ORDAINED by the Village Council of the Village of Downers Grove in DuPage County,

lllinais, asfollows: (Additions are indicated by SRS underline; deletions by strikeout):

Section 1. That Section 21.801. is hereby amended to read as follows:

21.801. Definitions.
Asused in this Article, the following terms shall have the following meanings:

@ "Amount paid’ means the amount charged to the taxpayer's service address in this municipality
regardless of where such amount is billed or paid.

(b) "Department” means the Illinois Department of Revenue.

(c) "Gross charge’ means the amount paid for the act or privilege of originating or receiving

telecommunications in this municipality and for al services and equipment provided in connection therewith
by a retailer, vaued in money whether paid in money or otherwise, including cash, credits, servicesand
property of every kind or nature, and shall be determined without any deduction on account of the cost of
such telecommunications, the cost of the materids used, labor or service costs or any other expense
whatsoever. In casecredit is extended, the amount thereof shall beincluded only asand when paid. "Gross
charges' for private line service shdl include chargesimposed a each channel termination point within a
munlapahty that has |mposed atax under thls Artlcleandthlsmume-pdw charges for the -ehanrne—mieage
. . a i portion of the Aterstate-inter-
offlce channels prow ded W|th|n l-I-I+ne|sthat MUNICi pallty Charqisfor that portion of the inter-office channel
connecting two (2) or more channel termination points, one (1) or more of which is |located within the
jurisdictional boundary of such municipdlity, shall be determined by the retailer by multiplying an amount
equa to the total charge for the inter-office channe by a fraction, the numerator of which is the number of
channel termination points that are located within the jurisdictional boundary of the municipality and the
denominator of which is the total number of channel termination points connected by the inter-office channel.
However, "gross charge" shal not include any of the following:

@ any amounts added to a purchaser's hill because of a charge made pursuant to: (i) the tax
imposed by this Ordinance, (i) the tax imposed by the Telecommunications Excise Tax Adt, (iii) the tax
imposed by Section 4251 of the Internal Revenue Code, (iv) 911 surcharges, or (v) charges added to
customers bills pursuant to the provisonsof Section 9221 or 9222 of the Public Utilities Act, as
amended, or any sSmilar charges added to customers hills by retailerswho are not subject to rate regulation
by the Illinois Commerce Commission for the purpose of recovering any of the tax liabilities or other
amounts specified in those provisions of the Public Utilities Act,

2 charges for a sent collect telecommunication received outsde of such municipdity;.

3 charges for leased time on equipment or charges for the storage of data or information for
subsequent retrieval or the processng of data or information intended to change its form or content.
Such equipment includes, but is not limited to, the use of calculators, computers, data processng
equipment, tabulating equipment or accounting equipment and aso includes the usage of computers under
atime-sharing agreements.

(@) charges for customer equipment, including such equipment that is leased or rented by the
customer from any source, wherein such charges are disaggregated and separately identified from other
charges:.

5 charges to business enterprises certified as exempt under Section 9222.1 of the Public
Utilities Act to the extent of such exemption and during the period of time specified by the Department
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of Commerce and Economic OpportunityCemmunity-Affairs;,
(6) charges for telecommunications and al services and equipment provided in connection

therewith between a parent corporation and its wholly owned subsidiaries or between wholly owned
subsidiaries when the tax imposed under this Ordinance has dready been paid to aretailer and only to the
extent that the charges between the parent corporation and wholly owned subsidiaries or between wholly
owned subsidiaries represent expense allocation between the corporations and not the generation of profit for
the corporation rendering such service;.

) bad debts ("bad debt" means any portion of adebt that isrelated to asde at retail for which
gross charges are not otherwise deductible or excludable that has become worthless or uncollectible, as
determined under applicable federd income tax standards; if the portion of the debt deemed to be bad is
subsequently paid, the retailer shal report and pay the tax on that portion during the reporting period in
which the payment is made);.

€5)] charges pad by insating coins incoin-operated telecommunication devices;-er.

9 amounts paid by telecommunications retailers under the Telecommunications
Infrastructure Maintenance Fee Act.

(10) Chargesfor nontaxable services or telecommunicationsiif (i) those charges are aggregated with
other charges for telecommunications that are taxable, (ii) those charges are not separately stated on the
customer bill or invoice, and (iii) the retailer can reasonably identify the nontaxable charges on the retailer's
books and records kept in the regular course of business. If the nontaxable charges cannot reasonably be
identified, the gross charge from the sale of both taxable and nontaxable services or telecommunications
billed on a combined basis shall be attributed to the taxable services or telecommunications. The burden of
proving nontaxable charges shdl be on the retailer of the telecommunications.

(d "Interstate telecommunications’ means all telecommunications that either originate or terminate
outside this State.

(e "Intrastate telecommunications’ means al telecommunications that originate and terminate within
this State.

()] "Person’ means any natura individua, firm, trust, estate, partnership, association, joint stock
company, joint venture, corporation, limited liability company, or a receiver, trustee, guardian, or other
representative gppointed by order of any court, the Federa and State governments, including State
universities created by statute, or any city, town, county, or other political subdivision of this State.

(9 "Purchase at retail" means the acquisition, consumption or use of telecommunications through asde
at retail.
(h "Retailer" means and includes every person engaged in the business of making sales at retail as

defined in this Section. The Department may, in its discretion, upon application, authorize the collection of
the tax hereby imposed by any retailer not maintaining aplace of businesswithin this State, who, to
the satisfaction of the Department, furnishes adequate security to insure collection and payment of the
tax. Such retailer shal be issued, without charge, a permit to collect such tax. When so authorized, it
shall be the duty of such retailer to collect the tax upon al of the gross charges for telecommunications in
this State in the same manner and subject to the same requirements as a retailer maintaining a place of
busnesswithin this State. The permit may be revoked by the Department at its discretion.

() "Retaller maintaining a place of business in this State”, or any like term, means and includes any
retailer having or maintaining within this State, directly or by a subsidiary, an office, distribution facilities,
transmission facilities, sales office, warehouse or other place of business, or any agent or other representative
operating within this State under the authority of the retailer or its subsidiary, irrespective of whether such
place of business or agent or other representative is located here permanently  or temporarily, or
whether such retailer or subsidiary islicensed to do businessin this State.

) "Saleat retail" means the transmitting, supplying or furnishing of telecommunications and all
sarvices and equipment  provided in connection therewith for a consideration, to persons other than
the Federd and State governments, and State universties created by statute and other than between a
parent corporation and itswholly owned subsidiaries or between wholly owned subsidiaries for their use or
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consumption and not for resde.

(k) "Service address' means the location of telecommunications equipment from which
telecommunications services are originated or a which telecommunications services are received by a
taxpayer. Intheevent thismay not be a defined location, asin the case of mobile phones, paging systems,
and maritime systems, service address means the customer's place of primary use as defined in the Mobile
Teecommunications  Sourcing Conformity Act.  For ar-to-ground systems and the like, "service
address’ shdl mean the location of a taxpayer's primary use of the telecommunications equipment as
defined by telephone number, authorization code, or location in lllinois where bills are sent.

() "Taxpayer" means a person who individualy or through his or her agents, employees, or permittees
engages in the act or privilege of originating or receiving telecommunications in a municipality and who
incurs atax liability as authorized by the Ordinance.

(m) "Teecommunications’, in addition to the meaning ordinarily and popularly ascribed to it,
includes, without limitation, messages or information transmitted through use of locd, toll, and wide area
telephone service, private line services, channel services, telegraph services, teletypewriter, computer
exchange services, cellular mobile telecommunications  service, specialized mobile radio, Sationary two-
way radio, paging service, or any other form of mobile and portable one-way or two-way communications,
orany other transmisson of messages or information by eectronic or smilar means, between or among
points by wire, cable, fiber optics, laser, microwave, radio, satellite, or smilar facilities. As used in this
Ordinance, "private line" means a dedicated non-traffic sengitive service for a single customer, that entitles
the customer to exclusive or priority use of a communications channe or group of channéls, from one or
more specified locations to one or more other specified locations. The definition of
"telecommunications’ shall not include vaue added servicesin which computer processing applications
are used to act on the form, content, code, and protocol of the information for purposes other than
transmisson. "Telecommunications' shall not include purchases of telecommunications by a
telecommunications service provider for use asacomponent part of the service provided by such provider to
the ultimate retail consumer who originates or terminates the taxable end-to-end communications. Carrier
access charges, right of access charges, charges for use of inter-company facilities, and al
telecommunications resold in the subsequent provison of, used as a component of, or integrated into,
end-to-end telecommunications service shall be non-taxable as sdles for resde.  Prepaid telephone caling
arrangements shall not be considered "telecommunications' subject to the tax imposed under this
Ordinance. For purposes of this Section, "prepaid telephone calling arrangements’ means that term as
defined in Section 2-27 of the Retailers Occupations Tax Act.

Section 2. That Section 21.802. is her eby amended to read as follows:

21.802. Tax Imposed.
A tax is hereby imposed upon any and all the following acts or privileges:

€)] The act or privilege of originating in the municipality or receiving in the municipality
intrastate telecommunications by a person at a rate of six percent (6%) of the gross charge for such
telecommunications purchased at retail from aretailer. To prevent actua mult-municipal taxation of the act
or privilege that is subject to taxation under this subsection, any taxpayer, upon proof that the taxpayer has
paid atax in another municipality on that event, shall be alowed a credit againgt any tax enacted pursuant to
or authorized by this Section to the extent of the amount of the tax properly due and paid in the municipality
that was not previously allowed as a credit against any other municipal tax.

(b) The act or privilege of originating in the municipality or receiving in the municipality
interstate telecommunications by a person at a rate of six percent (6%) of the gross charge for such
telecommunications purchased at retal from a retailer. To prevent actua multi-state or multi-municipal
taxation of the act or privilege that is subject to taxation under this subsection, any taxpayer, upon proof
that the taxpayer has paid atax in another state or municipality in this State on such event, shall be alowed
a credit against any tax enacted pursuant to or authorized by this Section to the extent of the amount of

Page 3 of 4




Telecommunications

such tax properly due and paid in such other state or such tax properly due and paid in a municipality in this
State which was not previoudy alowed as a credit against any other state or local tax in this State.

(c) The tax imposed by this Ordinance is not imposed on such act or privilege to the extent
such act or privilege may not, under the Congtitution and statutes of the United States, be made the subject
of taxation by the municipality.

Section 3. That al ordinances or parts of ordinances in conflict with the provisions of this ordinance are

hereby repealed.

Section 4. That this ordinance shall bein full force and effect from and after its passage and publication

in the manner provided by law.

Mayor

Passed:
Published:
Attest:
Village Clerk
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