ITEM RES 00-05095

VILLAGE OF DOWNERS GROVE
REPORT FOR THE VILLAGE COUNCIL MEETING
DECEMBER 18, 2012 AGENDA

SUBJECT: TYPE: SUBMITTED BY:
v" Resolution
Ordinance
Second Amendment to License Motion Enza Petrarca
Agreement with AT&T Discussion Only | Village Attorney
SYNOPSIS

A resolution has been prepared authorizing approval of a Second Amendment to License Agreement with
AT&T, also known as New Cingular Wireless, to maintain and operate an antenna on Village Property
located at 4414 Downers Drive.

STRATEGIC PLAN ALIGNMENT
The goals for 2011 to 2018 identified Steward of Financial and Environmental Sustainability.

FiscAL IMPACT

The proposed agreement is for an additional two (2) five year terms, which would begin upon the end of
their existing license agreement. Approval of the proposed agreements would result in the Village
collecting $4,000 in monthly license fees with a four percent increase in each year thereafter until
December 31, 2023.

RECOMMENDATION
Approval on the December 18, 2012 consent agenda.

BACKGROUND

AT&T is a provider of digital communications in the Chicagoland area. In 2001 and 2006 (see
Resolutions 2001-97 and 2006-47, attached), the Village Council approved the original license agreement
and first amendment to license agreement with AT&T for the installation, maintenance and operation of
antenna on Village property located at 4414 Downers Drive. This existing agreement is due to expire on
December 31, 2016. AT&T contacted the Village concerning its desire to renew the antenna agreements
well in advance of the expiration of the current agreement. This second amendment provides for the
extension to the term of the agreement and revises the compensation, tax payment and subletting
provisions of the existing agreement.

The proposed second amendment will add two additional five (5) year terms, commencing upon the end of
the current lease and would conclude on December 31, 2023. Beginning on January 1, 2013, the Village
shall receive $3,617.71 per month, with a four percent increase in fees each year thereafter until December
31, 2023. After January 1, 2019, the Licensee may request the Village to enter into negotiations to further
renew or extend the license agreement.

ATTACHMENTS

Resolution

Agreement

Resolution 2001-97 and Resolution 2006-47
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RESOLUTION NO.

A RESOLUTION AUTHORIZING EXECUTION OF A
SECOND AMENDMENT TO LICENSE AGREEMENT

BE IT RESOLVED by the Village Council of the Village of Downers Grove, DuPage County,
[llinois as follows:

1 That the form and substance of a certain Agreement (“ Agreement”), between the Village
of Downers Grove (“Village”) and New Cingular Wireless, PC, LLC (“Licensee”) for afirst amendment
to license agreement for the maintenance and operation of antenna equipment on Village property located
at 4414 Downers Drive, Downers Grove, IL, as set forth in the Agreement submitted to this meeting with
the recommendation of the Village Manager, is hereby approved.

2. That the Village Manager and Village Clerk are hereby respectively authorized and
directed for and on behalf of the Village to execute, attest, seal and deliver the Agreement, substantially
in the form approved in the foregoing paragraph of this Resolution, together with such changes as the
Manager shall deem necessary.

3. That the proper officials, agents and employees of the Village are hereby authorized and
directed to take such further action as they may deem necessary or appropriate to perform all obligations
and commitments of the Village in accordance with the provisions of the Agreement.

4, That all resolutions or parts of resolutions in conflict with the provision of this Resolution
are hereby repealed.

5. That this Resolution shall be in full force and effect from and after its passage as provided

by law.

Mayor
Passed:
Attest:
Village Clerk
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Site: Downers Drive Tower
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SECOND AMENDMENT
TO LICENSE AGREEMENT

THIS SECOND AMENDMENT TO LICENSE AGREEMENT (“Second
Amendment”), dated as of the later of the signature dates below, is by and between the
Village of Downers Grove, an Illinois municipal corporation, having a mailing address of
801 Burlington Avenue, Downers Grove, Illinois 60515 (hereinafter referred to as
“Village”) and New Cingular Wireless PCS, LLC, a Delaware limited liability company,
having a mailing address of 12555 Cingular Way, Suite 1300, Alpharetta, GA 30004
(hereinafter referred to as “Licensee”).

WHEREAS, Village and Licensee entered into a License Agreement entitled
“LICENSE AGREEMENT BETWEEN THE VILLAGE OF DOWNERS GROVE AND
AT&T WIRELESS PCS TO INSTALL, MAINTAIN AND OPERATE ANTENNA
EQUIPMENT ON VILLAGE PROPERTY?” dated November 20, 2001 (along with
Resolution No. 2001-97) (the “Original Agreement”), and "FIRST AMENDMENT TO
LICENSE AGREEMENT", dated May 19, 2006 (along with Resolution 2006-47) (the
“First Amendment”), whereby Village licensed to Licensee certain Premises, therein
described, that are a portion of the Property located at 4414 Downers Drive, Downers
Grove, Illinois 60515 (collectively, the “Agreement™); and

WHEREAS, Village and Licensee desire to amend the aforementioned
Agreement to provide that the term of the Agreement shall be extended and to otherwise
amend the Agreement as set forth herein.

NOW THEREFORE, in consideration of the foregoing and other good and valuable
consideration, the receipt and sufficiency of which are hereby acknowledged, Village and
Licensee agree as follows:

1. Section 1. “Contract Documents” of the Original Agreement and “Additional
Antennas” contained in the First Amendment are stricken and amended as follows:

Section 1. CONTRACT DOCUMENTS
The provisions set forth in the preamble and the following exhibits are incorporated

into and made a part of this Agreement:

a. Exhibit 1 - Site map(s) of the Property (or upgrades thereto), as amended from
time to time and approved by the Village, showing the Tower Space and the
Ground Space, together with the areas on the Property licensed to Licensee to
provide access and utility service to the Ground Space (collectively the “Licensed
Premises”) which includes location of any proposed underground utilities
necessary for operation of the Antenna.

b. Exhibit 2 - Plans and specifications (or upgrades thereto), as amended from time
to time and approved by the Village, for the Antenna and any cables or utility
lines installed on the Licensed Premises and the equipment cabinets to be installed
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Site: Downers Drive Tower
Site No: CHCG-IL-1508

on the License Premises and used for housing of the related Antenna equipment
(collectively the “Licensee Improvements™).

2. Section 3. SPECIFICATIONS, the first sentence of paragraph b in the First
Amendment shall be deleted in its entirety.

3. Section 4. CONSTRUCTION, INSTALLATION AND MAINTENANCE,
paragraph g in the Original Agreement shall be deleted in its entirety and replaced with
the following:

g. Licensee shall be entitled to access their equipment Monday through Friday,
7:00am to 3:30pm CST, by contacting the Village Building Services Department at
630/434-5551. If access is required after business hours, on weekends, on a holiday or in
the event of an emergency, Licensee shall contact the Village Operations Center at
630/434-5706 or 630/434-5707.

4, Section 6. TERM, of the Agreement is amended to extend the term of the current
Agreement. With this Second Amendment, the Agreement shall be automatically
renewed for two (2) additional years and one (1) five (5) year renewal term as follows:

The Second Amendment renewal term will commence on January 1, 2017, and shall end
December 31, 2018 (the “Initial Renewal Term”). Following the Initial Renewal Term,
the renewal term of this Second Amendment shall automatically commence January 1,
2019, and shall end December 31, 2023, the final expiration date (the “Second Renewal
Term”). Automatic renewal as provided herein will only cease upon at least ninety (90)
days written notice of non-renewal in advance of the commencement of the Initial
Renewal Term or the Second Renewal Term by one party to the other or until the final
expiration date, which ever is sooner. Landlord agrees not to terminate this Agreement
simply as a method to re-negotiate the terms contained herein.

After January 1, 2019, Licensee may request the Village to enter into negotiations toward
renewing or extending this Agreement. Any renewal or extension shall be according to
terms that are mutually agreeable and the Village shall not be bound to accept any
particular terms or to renew any or all of the rights granted by this Agreement.

5. Section 7. COMPENSATION, of the Agreement is amended by adding the
following paragraph after the end of the first paragraph:

Beginning on January 1, 2013, Licensee shall pay to the Village a license fee of
$3,617.71 per month each month of 2013. Thereafter, effective on the first day of
January in each subsequent year during the term of the Agreement, the monthly
license fee shall increase in an amount equal to the fee for the preceding year
multiplied by 4%. The monthly fee shall be paid to the Village of Downers Grove,
Village Hall, 801 Burlington Avenue, Downers Grove, IL 60515 each month by the 10®

of the month.
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6. Section 17. “Assignment” of the Agreement is stricken and amended as follows:

Section 17. ASSIGNMENT AND SUBLETTING This Agreement may not be
assigned or transferred without the express written consent of the Village, which consent
shall not be unreasonably withheld, conditioned or delayed. The Village agrees to
respond to any such request within thirty (30) days from receipt of the request. Any
assignment or transfer without such written consent shall, at the option of the Village, be
deemed to be void and of no effect. Notwithstanding the foregoing, this Agreement may
be assigned or transferred by Licensee to Licensee’s parent or subsidiary, successor legal
entity (including to any entity which acquires all or substantially all of Licensee’s assets
in the market defined by the Federal Communications Commission in which the Property
is located by reason of a merger, acquisition, or other business reorganization) or other
affiliate of Licensee without the Village’s written consent as long as the Village is given
written notice of the assignment or transfer within thirty (30) days thereof.

The Village must approve any sublease to any entity that is not Licensee’s parent or
subsidiary, successor legal entity or other affiliate of Licensee and the Village shall be
entitled to fifty percent (50%) of any such sublease in addition to the rental fee as
described in Section 7. COMPENSATION, above.

7. Section 22. NOTICES. of the Agreement is amended to indicate the current
addresses of each party:

If to Licensee:

New Cingular Wireless PCS, LL.C

Attn: Network Real Estate Administration

Re: Cell Site # IL1534

Cell Site Name: 1508 A/1508/1 355/ 1 88/ 80 (IL); Fixed Asset No.: 10074786
12555 Cingular Way, Suite 1300

Alpharetta, GA 30004

With a required copy of the notice sent to the address above to AT&T Legal at:

New Cingular Wireless PCS, LLC

Attn: AT&T Legal Department

Re: Cell Site # IL1534

Cell Site Name: 1508 A/1508/1 355/ 1 88/ 80 (IL); Fixed Asset No: 10074786
15 East Midland Avenue

Paramus, NJ 07652

A copy sent to the Legal Department is an administrative step which alone does not
constitute legal notice.

And as to Village:
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Village of Downers Grove
801 Burlington Avenue
Downers Grove, IL 60515
630.434.5500

With copy to:

Village of Downers Grove
Attn: Village Attorney
801 Burlington Avenue
Downers Grove, IL 60515
630.434.5541

8. Memorandum of Agreement. Either party will, at any time upon fifteen (15)
days prior written notice from the other, execute, acknowledge and deliver to the other a
recordable Memorandum of Agreement substantially in the form of the Attachment 1.
Either party may record this memorandum at any time, in its absolute discretion.

9. Other Terms and Conditions Remain. Except as amended herein, all terms,
conditions, provisions, covenants and agreements contained in the Agreement shall be
reinstated and shall remain in full force and effect in their entirety. In the event of a
conflict between this First Amendment and the Agreement, the First Amendment shall
control. Each reference in the Agreement to itself shall be deemed also to refer to this
First Amendment.

[NO MORE TEXT ON THIS PAGE - SIGNATURES TO FOLLOW ON NEXT PAGE]
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IN WITNESS WHEREOF, the parties have caused their properly authorized
representatives to execute and seal this Second Amendment on the dates set forth below.

VILLAGE: LICENSEE:
Village of Downers Grove, New Cingular Wireless PCS, LLC,

an Ilinois municipal corporation a Delaware limited liability company

By: AT&T Mobility Corporation

Its: Manager
By; f’ £ (At (,

By:

is Klei
Print Name: Print Name: A'Jr::%san:g:r
Title: Village Manager Title:
Date: Date: / 271 It
Attest:

April Holden, Village Clerk

[ACKNOWLEDGMENTS APPEAR ON THE NEXT PAGE]
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VILLAGE ACKNOWLEDGEMENT

STATE OF )
)
COUNTY OF )
I CERTIFY that on , 201,

[name of representative] personally came before

me and acknowledged under oath that he or she:

(a)  is the Village Manager of the Village of Downers Grove, the municipal
corporation named in the attached instrument,

(b) was authorized to execute this instrument on behalf of the municipal

corporation and
(c) executed the instrument as the act of the municipal corporation.

Notary Public:
My Commission Expires:

LICENSEE ACKNOWLEDGEMENT

STATE OF JLmiQia )

) SS.
COUNTY OF 0&94& )

I certify that I know or have satisfactory evidence that D&t’\j\&ﬁ H(/{L/L’h_/
is the person who appeared before me, and said person acknowledged that he signed this
instrument, on oath stated that he was authorized to execute the instrument and
acknowledged it as the A YWaNace LEN CIIOI\Sf of AT&T Mobility Corporation,
the Manager of New Cingular Wiréless PCS, LLC, a Delaware limited liability
company, to be the free and voluntary act of such party for the uses and purposes
mentioned in the instrument.

DATED: __ DLembup. [0, 20/2
“--Iio.t;a?.’.s.ef .......... df)ﬂg;f}’l C/ Al A b

W WAS AU S CAINARA NP IS

3 OFFICIAL SEAL $ (Slilature of Not
LISA M CASTELLO .
NOTARY PUBLIC - STATE OF ILLINOIS sa /’}’] :’ tel o
MY COMMISSION EXPIRES 11/08/15 (Legibly Print or Stamp Name of Notary)
................................. VRARAAARS Notary Public in and for the State of \JA_~

My appointment expires: __| 1|L§'g 'l 15
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Attachment 1

Memorandum of Agreement

I\mw\agr.12\Antennas\AT & T-DownersDr-Amd-final-8-24-12



Site: Downers Drive Tower
Site No: CHCG-IL-1508

Exhibit 1

Site Map(s) of the Property
(or upgrades thereto)
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Site: Downers Drive Tower
Site No: CHCG-IL-1508

Exhibit 2

Plans and Specifications
(or upgrades thereto)
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RESOLUTION NO. 2006-47

A RESOLUTION AUTHORIZING EXECUTION OF A FIRST AMENDMENT TO
LICENSE AGREEMENT BETWEEN THE VILLAGE OF
DOWNERS GROVE AND NEW CINGULAR WIRELESS, LLC

BE IT RESOLVED by the Village Council of the Village of Downers Grove, DuPage County, Illinois,
as follows:

1. That the form and substance of a certain Agreement (the “Amendment™), between the Village
of Downers Gro;ve (the “Landlord”) and New Cingular Wireles;, LLC (“Tenant™), for the First Amendment
to the License Agreement for the Installation, Operation and Maintenance of Antenna Equii)ment on Village
Propeﬁy re: Downers Drive Water Tower, as set forth in the fpnn of the “Amendment” submitted to this
meeting with the recommendation of the Village Manager, is hereby approved. -

2. . Thatthe Village Manager and Village Clerk are hereby respcctive]y authorized and directed
for and on behalf of the Villgge tc.Jl execute, attest, seal and deliver the Agreement, substantially in the form
approved in the foregoing paragraph of this Resolution, together with such changes as the.Manager shai[.deem
necessary.

3. That the proper officials, agents and employees of the Village are hereby authorized and
directed to take such further action as they may deem necessary or appropriate to perform all obligations and
comm_itments of the Village in accordance with the provisions of the Agreement.

4. That all resolutions or parts of resolutions in conflict with the provisions of this Resolution
are hereby repealed.

5. That this Resolution shall be in full force and effect from and after its passage as provided by

law,
E : Mayor
3- May 2, 2006 .
Passed: :
Attest: W /’ / M
Vilthge Clerk

PwpBires 06WNewCingular-441 4-DowoersDrAmd




Cell Site No. CHCG-IL-1508
Market: Central / Chicago
Address: 4414 Downers Drive

FIRST AMENDMENT TO LICENSE AGREEMENT

THIS FIRST AMENDMENT TO LICENSE AGREEMENT (“Amendment”), dated as of
the latter of the signature dates below, is by and between Village of Downers Grove, an Illinois
municipal corporation, having a mailing address of 801 Burlington Avenue, Downers Grove, IL
60515 (hereinafter referred to as “Landlord™) and New Cingular Wireless PCS, LLC, a Delaware
limited liability company having a mailing address of 6100 Atlantic Boulevard, Norcross,
Georgta 30071 (hereinafter referred to as “Tenant”).

WHEREAS, Landlord and Tenant entered into a License Agreement dated November 20,
2001, whereby Landlord leased to Tenant certain Premises, therein described, that are a portion
of the Property located at 4414 Downers Drive ("Agreement”); and :

WHEREAS, Landlord and Tenant desire to amend the License to modify the installation of
additional antennas, associated cables and other communications instruments; and

WHEREAS, Landlord and Tenant desire to amend the Agreement to modify the notice
section thereof; and '

WHEREAS, Landlord and Tenant desire to amend the Agreement to permit Tenant to
add, modify and/or replace equipment in order to be in compliance with any current or future
federal, state or local mandated application, including but not Iumted to emergency 911
communication services; and

" WHEREAS, Landlord and Tenant, in their mutual interest, wish to amend the Agreement
as set forth below accordingly.

" 'NOW THEREFORE, in consideration of the foregoing and other good and valuable
consideration, the receipt and sufficiency of which are hereby acknowledged Landlord and
Tenant agree as follows:

Additional Antennas. Landlord consents to the modification and operation of additional
antennas, associated cables and equipment as more completely described on attached Exhibit 2-
A. "Landlord’s execution of this Amendment will signify Landlord’s approval of Exhibit 2-A.
Exhibit 2-A hereby replaces Exhibit 2 to the Agreement.

1. Section 3, Paragraph b.) of the License Agreement is deleted, and the following is inserted in
lieu thereof:

2005 Form Amendment




Re: Cell Site #1508

b. Antenna: The Antenna shall be for the operation of radio frequency: receive 1850.04
MHZ, 1864.92 MHZ, 1890 to 1895 MHZ; & 825 to 835 MHZ; transmit 1930.08 MHZ &
1944.96 MHZ, 1970 to 1975 MHZ, & 870 to 880 MHZ. The Antenna shall be installed, attached
to the Tower, and maintained in conformance with Exhibit 2 and any applicable state of federal
requirements. The Antenna shall be located more than ten (10) feet from any existing antenna
equipment and shall not exceed sixty (60) inches in height.

2. Notices. Section 22 of the Agreement is hereby deleted in its entirety and replaced with
the following:

NOTICES: All notices, requests, demands and communications hereunder will be given by first
class certified or registered mail, return receipt requested, or by a natienally recognized overnight
courier, postage prepaid, to be effective when properly sent and received, refused or returned
undelivered. Notices will be addressed to the parties as follows.

As to Tenant: :

c/o New Cingular Wireless LLC

Attn: Network Real Estate Administration
Re: Cell Site #1508

Cell Site Name: Downers Grove WT
6100 Atlantic Boulevard

Norcross, GA 30071

With a copy to: '
New Cingular Wireless LLC
Attn: Legal Department

15 E Midland Avenue
Paramus, NJ 07652

Cell Site Name: Downers Grove WT

As to Landlord:

Village Manger

Village of Downers Grove
Civic Center

801 Burlington Avenue
Downers Grove, IL 60515-4776

Either party hereto may change the place for the giving of notice to it by thirty (30) days prior
written notice to the other as provided herein.

Emergency 911 Service. In the future, without the payment of additional rent and at a location
mutually acceptable to Landlord and Tenant, Landlord agrees that Tenant may add, modify

2005 Form Amendment
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and/or replace equipment in order to be in compliance with any current or future federal, state or
local mandated application, including but not limited to emergency 911 communication services.

x. Memorandum of Lease. Either party will, at any time upon fifteen (15) days prior written
notice from the other, execute, acknowledge and deliver to the other a recordable Memorandum
of Lease substantially in the form of the Attachment 1. Either party may record this
memorandurn at any time, in its absolute discretion.

x. Other Terms and Conditions Remain. [n the event of any inconsistencies between the
Agreement and this Amendment, the terms of this Amendment shall control. Except as expressly
set forth in this Amendment, the Agreement otherwise is unmodified and remains in full force
and effect. Each reference in the Agreement to itself shall be deemed also to refer to this
Amendment.

X. Capitalized Terms. All capitalized terms used but not defined herein shall have the
same meanings as defined in the Agreement.
X1.
IN WITNESS WHEREOF, the parties have caused their properly authorized
representatives to execute and seal this Amendment on the dates set forth below.

LAND llflP

lV? age of Downers Grove
Bv- Cara Pavlicek
v Pa)

Name: )
Title: 1 age anager

Date: _Way 19, 2006

NEW CINGULAR WIRELESS PCS, LLC:

f‘- RPN /7401\
By: .‘J’?/L’z/g b JGotl/
Name: _Sce TT ReoT
Title: Zeal &5TATE 4 ConslRLcTion MEwaoEl

Date: ‘ {5’;/?‘ dé

2005 Form Amendment




RESOLUTION NO. _2003 -97

A RESOLUTION AUTHORIZING EXECUTION OF A
LICENSE AGREEMENT BETWEEN THE VILLAGE OF DOWNERS
GROVE AND AT&T WIRELESS TO INSTALL, MAINTAIN AND OPERATE

ANTENNA EQUIPMENT ON VILLAGE PROPERTY

BE IT RESOLVED by the Village Council of the Village of Downers Grove, DuPage County,
Tlinois, as follows:

1. That the form and substance of a certain License Agreement (the "Agreement"), between
the Village of Downers Grove (the "Village") and AT&T Wireless (the "Licensee"), for the installation,
maintenance and operation of antenna equipment on the Downers Drive water tower located at 4414
Downers Drive, as set forth in the form of the Agreement submitted to this meeting with the recommendation
of the Village Manager, is hereby approved.

2. That the Mayor and Village Clerk are hereby respectively authorized and directed for and
on behalf of the Village to execute, attest, seal and deliver the Agreement, substantially in the form approved
in the foregoing paragraph of this Resolution, together with such changes as the Village Manager shall deem
necessary. _ _

3. " That the proper officials, agents and employees of the Village are hereby authorized and
directed to take such further action as they may deem necessary or appropriate to perform all obligations and
commitments of the Village in accordance with the provisions of the Agreement.

4. That ali resolutions or parts of reselutions in conflict with the provisions of this Resolution
are hereby repealed. '

5. That this Resolution shall be in full force and effect from and after its passage as provided

by law. | '
| g/fé—fé
M( .

Passed: Vel : 001
Attest: W% W

Vilizfge Clerk

TwpS\res. ONAT&T-DownersDiTwr




LICENSE AGREEMENT BETWEEN THE VILLAGE OF DOWNERS
GROVE AND AT&T WIRELESS TO INSTALL, MAINTAIN AND OPERATE
ANTENNA EQUIPMENT ON VILLAGE PROPERTY

WITNESSETH

WHEREAS, the Village of Downers Grove (hereinafter referred to as the “Village™)
is an Illinois municipal corporation and a home rule unit, pursuant to the laws of the State
of lllinois; and ‘

WHEREAS, the Village is the owner of certain real estate located at 4414 Downers
Drive, Downers Grove, Iliinois, upon which is located a Village water tower known as the
Downers Water Tower (hereinafter referred to as the “Tower™); and

WHEREAS, AT&T Wireless PCS, LLC, a Delaware corporation, by and through
its manager, AT&T Wireless, Inc., d/b/a AT&T Wireless (hereinafter referred to as the
“Licensee”) has requested permission to inmstall communications antennae and related
equipment (hereinafter referred to as the “Antenna™) on the top of the Tower (the “Tower
Space”) and certain related equipment in cabinets on the ground (the “Ground Space™); and

NOW, THEREFORE, in consideration of the mutual promises, covenants and
conditions, the Village and the Licensee agree as follows:

1. CONTRACT DOCUMENTS: The provisions set forth in the preamble and the
following exhibits are incorporated inte and made a part of this Agreement by
reference: ' ' Downers Grove Water Tank Plat of Easement

a. Exhibit I - Site map of the Property titled «Site No, 1508-A . dated
_11/8 , 2001, and approved by the Village on _11/13 , 2001, showing the
Tower Space and the Ground Space, together with the areas on the Property
licensed to Licensee to provide access and utility service to the Ground Space
{collectively the “Licensed Premises”) which includes location of any proposed
underground utilities necessary for operation of the Antenna.
: : Downers Grove Water Tank

b. Exhibit 2 - Plans and specifications titled * Site No. 1508-A » gated

11/13 2001, and approved by the Village on 11713 2001, for the Antenna
and any cables or utility lines to be installed on the Licensed Premises and the
equipment cabinets to be installed on the Licensed Premises and used for housing of
the related Antenna equipment (collectively the “Licensee Improvements”).

2. GRANT OF LICENSE: The Village hereby grants to the Licensee the license, right,
permission and authority to install, operate and maintain the Licensed
Improvements upon the terms and conditions hereinafter specified. The license shall
not terminate upon the sale, assignment or transfer of the property, but shall run

; with the land.
3. SPECIFICATIONS: The Licensee shall comply with the following specifications:

a. In general: During the term of this agreement, there shall be no variations,
modifications, or upgrades from the plans and specifications of Exhibits 1 and 2
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without the prior written approval of the Village, which shall not be unreasonably
withheld, conditioned or delayed.

b. Antenna: The Antenna shall be for the operation of radio frequency: receive
1850.04 MHZ & 186492 MHZ; transmit 1930.08 MHZ & 194496 MHZ. The
Antenna shall be installed, attached to the Tower, and maintained in conformance
with Exhibit 2 and any applicable state of federal requirements. The Antenna shall
be located more than ten (10) feet from any existing antenna equipment and shall
not exceed sixty (60) inches in height.

CONSTRUCTION, INSTALLATION AND MAINTENANCE: The Licensee may
install, repair, maintain, or replace the A_ntenna, subject to the following conditions:

a. Licensee shall obtain all required permits and authorizations from the
Village, in accordance with the applicable ordinances, prior to commencing any
work under this agreement. Such work shall comply with applicable codes and
regulations and shall be conducted in a workmanlike manner.

b. Licensee shall obtain all necessary approvals from any regulatory
authorities for the operation of the Licensee Improvements. Further, the Licensee
shall comply with all applicable laws and regulations of such regulatory authorities
including, but not limited to, the Federal Communications Comimission.

C. All costs connected with the installation, maintenance, repair, use and
removal of the Licensee Improvements shall be the responsibility of the Licensee.

d. The Licensee shall not take any action or allow any action to be done that
may impair the use of or damage the Tower.

e. The Licensee may not interfere with the use by the Village, its officers,
agents and employees, of the Tower or the property on which it is located.

f. Except for emergency sitnations, the Village shall provide sixty (60) day
advance written notice to Licensee when it conducts any Tower repair or
maintenance work that affects the Antenna or function of the Antenna or any of the
Licensee Improvements.

g Licensee shall be entitled to access the equipment located on the Ground
Space twenty-four (24) hours a day, seven days a week. Licensee shall provide
Village reasonable advance notice when access to the Tower Space is needed. Keys
to the Tower can only be obtained between the hours of 8:00 a.m. and 4:00 p.m.
from the Village Operations Center, or in the event of an emergency after hours, by
calling (630} 434-5706 or 5707.

h. The Licensee shall maintain the Licensed Premises in good repair, and in a
clean and sightly condition.

1. Upon termination of this Agreement by either party, the Licensee shall,
within thirty (30 days and at its expense, remove the Licensee Improvements and
restore the Licensed Premises to substantially its original condition, reasonable
wear and tear and casualty loss excepted.



j- If Licensee abandons its use of the Antenna, Licensee shall, within thirty (30)
days of receipt of written notice from the Village notifying the Licensee of such
abandonment and at its expense, remove the Licensee Improvements and restore the
Licensed Premises to substantially its original condition. Licensee Improvements
will be presumed abandoned if it is not operated for a period of one month or more,
If the Licensee Improvements are not removed within thirty (30) days, the Village
may remove the Licensee Improvements and the Licensee shall reimburse the
Village for the costs of such removal.

NON-INTERFERENCE WITH VILIAGE OPERATIONS: Neither this license
nor the Licensee Improvements shall interfere or obstruct the functioning of the
Village's operations and services.  Licensee warrants that the Licensee
Improvements shall be constructed, installed, maintained and operated in such a
manner as to not interfere or obstruct any radio or electronic equipment or signals
of the Viliage's radio and data systems. In the event such interference occurs, and
the interference cannot be eliminated by Licensee after reasonable efforts, the
Village may terminate this Agreement upon ten (10) days written notice to Licensee.
Provided after such written notice to Licensee, the Village may. immediately
terminate this Agreement, or require that operation of the Antenna or any of the
Licensee Improvements be immediately ceased where it determines that the
Antenna or the Licensee Improvements present an immediate and serious danger to
the public health, welfare or safety due to interference with the operation of the
Village’s radio and data systems.

TERM:

(a) The initial term will be five (5) years (“Initial Term”), commencing upon receipt
of a building permit or Nevember—17—2601, whichever occurs first (the
“Commencement Date”).  YPOORRN { Seoa UEN 5%‘

(b) This Agreement shall renew for two (2) additional five (5) year terms
(“Extension Term™). This Extension Term shall automatically rehew. The second
Extension Term shall automatically renew unless either party provides the other
party with written notice of its election not to renew the License at lcast one
hundred twenty (120) days prior to the expiration of the current term.

(c) No less than one hundred twenty (120} days prior to expiration of the second
Extension Term, Licensee may request the Village to enter into negotiations towards
renewing or extending this Agreement beyond the second Extension Term. Such
renewal or extension shall be according to terms that are mutunally agreeable and
the Village shall not be bound to accept any particular terms or to renew any or all
of the rights granted by this Agreement.

COMPENSATION:

Upon execution of this Agreement, Licensee shall pay to the Village a license fee of
$2,350.00 per month for the first year of the Agreement. Thereafter, effective on the
first day of the subsequent years of the Agreement, the monthly license fee shall
increase in an amount equal to the fee for the preceding year multiplied by 1.04
(4%). The amount shall be prorated for any fractional month at the beginning or at
the end of a term. The fee shall be paid to the Village of Downers Grove, Village
Hall, 801 Burlington Avenue, Downers Grove, IL 60515,
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TERMINATION: This Agreement may be terminated as follows:

(a) After the Commencement Date, Licensee may terminate this Agreement at any
time upon sixty (60) days written notice to the Village without further liability if
Licensee does not obtain all permits or other approvals required from any
governmental authority or any easements required from any third party to operate
Licensee’s Antenna and related equipment system, or if any such approval is
canceled, expires or is withdrawn or terminated, or if Licensor fails to have proper
ownership of the site or authority to enter into this Agreement, or if Licensee, for
any other reason, in its sole discretion, determines that it will be unable to use the
Property; however, if Licensee terminates this Agreement without cause, it shall pay
the Village a termination penalty equal to three months of the current rental
amount.

{(b) In the event either party fails to comply with the terms of this Agreement such
party shall be considered in default and the non-defaulting party may serve written
notice of its intent to terminate the Agreement and the license. Except where the
public health or safety is threatened, the notice shall give the defaulting party not
less than thirty (30) days to correct such non-compliance. In the event the default is
not corrected within thirty (30) days of such notice, the non-defaulting party may
terminate this Agreement by serving a written notice of termination.
Notwithstanding the preceding, if any default cannot be cured within thirty (30)
days and the defaulting party has diligently commenced and continues to take
reasonable action necessary to cure the defaunlt, the defaulting party shall be entitled
to an extended reasonable period of time in order to complete the cure.

(c} In the event the Tower is desiroyed or substantially damaged, this agreement
shall be considered terminated. :

TOWER REPAIR/MAINTENANCE:

Upon thirty (30) day written notice from the Village that it intends to repair or
perform maintenance to the tower, Licensee shall, at its sole expense and in such
manner as the Village shall reasonably request, immediately remove, relocate,
change or alter the position of the Antenna. During the term of this Agreement, the
Tower may be refurbished and/or painted. Refurbishment and/or painting will take
several months complete (approximately five to eight months). Prior to beginning
refurbishment and/or painting, Licensee understands that its Antenna shall be
removed from the Tower upon notice from the Village, and that the Antenna shall
not be reinstalled until the refurbishment and/or painting is completed. and the
Village has approved such reinstallation. During such period, Licensee may, at its
sole cost and expense, install the Antenna on a temporary wireless facility outside
the shrouded area of the Tower in a location approved by the Village. However,
such temporary arrangement shall not interfere with the refurbishment and/or
painting of the Tower or with other Village operations on the site. The Village shall
not be responsible for any costs of removal, relocation, and reinstallation of the
Antenna as a result of the refurbishment and/or painting.

RESTORATION: When the Licensee does any work on or affecting the Licensed
Prernises, it shall, at its own expense, restore the Licensed Premises to as good a
condition as existed before the work was undertaken, unless otherwise directed by
the Village. If the Licensee fails to restore the Licensed Premises, the Village may,
after communications with the Licensee and after affording the Licensee a
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12.

13.

14.

reasonable opportunity to correct the situation, restore the Licensed Premises and
remove any obstruction therefrom. No such prior written notice shall be required
in the event that the Village determines that an emergency situation exists. The
Licensee shall pay the Village for any reasonable costs of such restoration within
thirty (30) days after receiving a bill from the Village for such work.

UTILITIES: Licensee shall be responsible for obtaining adequate utilities for
operation of the Licensee Improvements including electricity from any source
available on the Property as long as the electricity for the Licensee Improvements
are separately metered. Any utilities to be installed must be underground and the
focation approved by the Village. Licensee shall pay for the electricity or any other
utility it consumes in its operations at the rate charged by the servicing utility
company and the Village shall not be liable for such charges.

TAXES: Licensee shall either pay, or reimburse the Village, for any personal or
real property taxes which are assessed as a resuit of the Licensee Improvements and
use of the Licensed Premises under the terms of this Agreement. The Village shall
provide to Licensee all assessment notices or tax bills received by the Village from
any applicable taxing authority, within thirty (30} days after the Village's receipt of
the same for the filing of any objection or protest thereto. Licensee shall have the
right, at its own expense and without expense to the Village, to contest by
appropriate proceedings, conducted with due diligence and in good faith, the
validity of the amount of any taxes or reassessment as applicable to the Licensed
Premises or the Licensee Improvements.

INDEMNIFICATION:

(a) Licensee shali indemnify, become responsible for and save harmless the Village,
its boards, committees, commissions, officers, agents and employees from any and
all liability arising out of the existence of this Agreement; the installation, existence,
maintenance or repair of the Licensee Improvements; or any act or omission of
Licensee, its officers, agents and employees. For purposes of this Agreement, the
term "liability" includes, but is not limited to: actual or claimed loss or damage to
property or injury to or death of persons; actual or claimed responsibility for such
loss, damage, injury or death; and any and all judgments, decrees, costs and
expenses of every sort and kind of incident to such loss, damage, injury, death or
responsibility, including, but not limited to, court costs, fines and attorney's fees
except to the except to the extent attributable to the negligent or intentional act or
omission of Village, its boards, committees, commissions, officers, agents, employees
or independent contractors.

INSURANCE: At all times while this Agreement remains in effect, and in
recognition of the indemnification provided in the foregoing Paragraph 13, the
Licensee shall, at its own cost and expense, maintain a program of third party
liability insurance and/or self-insurance to protect the Village, its officers, employees
and agents from any liability for bodily injury, death, and property damage
occasioned by the activities of the Licensee under this Agreement, as follows:

(a) During the Term of the Agreement. Licensee shall procure, pay for and
maintain in full force and effect during the entire term of the Agreement (i)
worker's compensation insurance as required by law and which insures against
worker’s compensation claims arising out of Licensee's activities on the Tower; (ii)
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fire and casualty insurance covering the Licensee Improvements in an amount not
less than one hundred percent (100%) of their actual replacement cost; and (ii1)
commercial general liability insurance, including broad form property damage
insurance, for bodily injuries and property damage, in amounts not less than one
million dollars ($1,000,000.00) per occurrence and one million dollars
($1,000,000.00) in the aggregate covering bodily injuries or property damage
occurring on the Tower.

(b) During Construction/Installation. During construction/installation, Licensee's
contractor shall also maintain and provide Village with evidence of each of the
insurance coverage’s specified in subparagraph (a) and in the amounts so specified.
In addition, the contractor shall provide builder's risk insurance on an "all risks"
basis for one hundred percent (100%) of the insurable value of all construction
work in place or in progress from time to time, insuring the project, including
materials in storage and while in transit, against loss or damage by fire or other
casualty, with extended coverage, vandalism and malicious mischief coverage,
bearing a replacement cost agreed amount endorsement.

{c) Policies. The certificates of insurance required by subparagraphs (a) and
(b) shall be underwritten by a company or companies authorized to do business in
the State of Illinois, shall be reasonably satisfactory to Village, shall name Village as
an additional insured and shall be delivered to the Village, prior to the
commencement of the term of this Lease. Licensee or, where applicable, Licensee's
contractors shall furnish Village with a written notice of any cancellation, reduction
or modification of insurance required under this Section.

LIENS: Licensee agrees that it will not permit or suffer any lien to be put upon or
arise or accrue against the Property in favor of any person or persons, individual or
corporate, furnishing either labor or material in any work herein proposed, and the
Licensee further covenants and agrees to hold the Village and its property free from
any and all liens, or rights or claim of lien, which may or might arise or accrue
under or be based upon any mechanic’s lien law of the State of Illinois. If any such
lien or claim for lien is filed or recorded against the Property, the Village shall give
Licensee notice thereof and demand that Licensee remove the same, or post
adequate security to insure the removal of the same following the resolution of any
dispute between Licensee and the lien holder, within thirty (30) days after such
notice. Nothing in this provision shall restrict Licensee from granting a security
interest in all or any part of the Licensee Improvements and to file of record UCCc
financing statement and/or fixture filings to perfect the same.

WAIVER OF LESSOR’S LIEN:

(a) The Village waives any lien rights it may have concerning the Licensee Facilities
which are deemed Licensee’s personal property and not fixtures, and Licensee has
the right to remove the same at any time without the Village’s consent.

(b} The Village acknowledges that Lessee has entered into a financing arrangement
including promissory notes and financial and security agreements for the financing
of the Licensee Facilities (the “Collateral”} with a third party financing entity (and
may in the future enter into additional financing arrangements with other financing
entities). In connection therewith, the Village (I) consents to the installation of the

- Collateral; (ii) disclaims any interest in the Collateral, as fixtures or otherwise, and

(iif) agrees that the Collateral shall be exempt from execution, foreclosure, sale, levy,
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attachment, or distress for any rent due or to become due and that such Collateral
may be removed at any time without recourse to legal proceedings.

ASSIGNMENT & SUBLETTING:

(a) Licensee may not assign, or otherwise transfer all or any part of its interest in
this Agreement or in the Premises without the prior written consent of the Village;
provided, however, that Licensee may, after writien notice is given to the Village,
assign its interest to ifs parent company, any subsidiary or affiliate of it or its parent
company or to any successor-in-interest or entity acquiring fifty-one percent (51%)
or more of its stock or assets, subject to any financing entity’s interest, if any, in the
Agreement as set forth in subparagraph (b) herein. The Village may assign this
Agreement upon written notice to Licensee, subject to the assignee assuming all of
the Village’s obligations herein.

(b) The Village consents to the assignment by Licensee of this Agreement to any
financing entity as security for the payment of all indebtedness and performance
obligations under the promissory notes and financing and securily agreements
evidencing the financing; provided that, such assignment shall not constitute
assumption by the financing entity of any obligations under this Agreement unless
and until the financing entity clects to assume Licensee’s rights and obligations
herein in the event Licensee defaults under such promissory notes, financing
agreement or any agreement with the financing entity related thereto. In such
event, the financing entity may, but shall have no obligation to take in its name or in
the name of Licensee or otherwise, such actions as the financing entity may, at any
time or from time to time deem necessary to utilize the Antenna and Building.
Licensee hereby irrevocable authorizes Village to accept such performance by the
financing entity. :
HAZARDOUS SUBSTANCES:

(a) The Village represents and warrants that it has no knowledge of any hazardous
substance existing on the Property in violation of any applicable federal, state or
local law, regulation or ordinance. The Village further agrees to hold Licensee
harmless from and indemnify Licensee against any damage, loss or expense or
liability resulting from the existence on the Property of any such hazardous
substance, including all attorney’s fees and consultant fees, costs and penalties,
incurred as a result thereof, unless caused by Licensee or any of its employees or
agents.

(b) Licensee represents and warrants that its use of the Licensed Premises will not
generate any hazardous substance, and that it will not store or dispose on the
Licensed Premises, nor transport to or over the Licensed Premises, any hazardous
substance in violation of any applicable federal, state or local law, regulation or
ordinance. Licensee further agrees to hold the Village harmless from and against
and indemnify the Village against any release of such hazardous substance and any
damage, loss, or expense or liability resulting from such release, including attorney’s
fees and consultant fees, costs and penalties, incurred as a result thereof, which was
caused by Licensee or any of its employees or agents.

{c) “Hazardous substance” as used herein shall mean any substance or material
defined or designated as hazardous or toxic waste, hazardous or toxic materials,
hazardous or toxic radioactive substance, or other similar term by any federal, state




or Jocal environmental law, regulation or ordinance presently in effect or
promulgated in the future.

19. COST OF ENFORCEMENT: The prevailing party in any action or proceeding in
court or mutually agreed upon arbitration proceeding to enforce the terms of this
Agreement shall be entitled to receive its reasonable attorney’s fees and other
reasenable enforcement costs and expenses from the non-prevailing party.

20. INVALIDITY: If any section, paragraph, clause or provision of this Agreement
shall be held invalid, the invalidity of such section, paragraph, clause or provision
shall not affect any of the other provisions of this Agreement.

21. FORCE MAJEURE: Neither party shall be deemed in violation of this Agreement
for the delay in performance or failure to perform in whole or in part its obligations
under this Agreement due to strike, war or act of war (whether an actual
declaration is made or not), insurrection, riot, act of public enemy, fire, flood or
other act of God or by other events to the extent that such events are caused by
circumstances beyond such party's control.

22. NOTICES: Unless otherwise specified herein, all notices under this agreement shall
be made in writing and delivered to:

Landlord:

Village Manager
Village of Downers Grove
Civic Center
801 Burlington Avenue
Downers Grove, IL 60515-4776
Tenant:
AT&T Wireless
Attn: Property Management
26877 Northwestern Highway
Suite 350
Southfield, Michigan 48034
With a copy to: With a copy to:
AT&T Wireless 'AT&T Wireless
Atitn: Site Acquisition Attn: Legal Department
3700 W. Bryn Mawr Avenue 15 East Midland Avenue
Suite 900 South Paramus, New Jersey
07652 Chicago, Iilinois 60631

23. GOVERNING LAW: This Agreément shall be governed by the laws of the State of

Tllinois.
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IN WITNESS WHEREOQF, the parties hereto have executed this Agreement on the 20th
day of Noyember , 2001. '

'LICENSEE:

AT&T Wireless PCS, LLC, a Delaware
corporation, by and through it manager,
AT&T Wireless Services, Inc., d/b/fa AT&T
Wireless

e N 20D

Print Name: William E. Wade
Its: Manager of Network Realization

Subscribed and sworn to
this day of , 2001,

Notary Public

VILLAGE OF DOWNERS GROVE
. .
By: %./J ~ A” y

Print Name: _Brian” Kradewski
Its: Mayor '

ATTEST:

Rt . il

" Village Clerk
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