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VILLAGE OF DOWNERS GROVE
Report for the Village Council Meeting

12/1/2015
SUBJECT: SUBMITTED BY:
Enza Petrarca
Lacey Road Recapture Agreement Village Attorney

SyYNOPSIS

A resolution has been prepared authorizing the execution of an agreement for the recapture of fees for the
construction of the sanitary sewer in Lacey Road from Virginia Street to Ogden Avenue.

STRATEGIC PLAN ALIGNMENT

The Strategic Goals for 2015-2017 identified Steward of Financial, Environmental and Neighborhood
Sustainability.

FISCAL IMPACT

The collection of recapture fees in an amount up to $439,181.94.
RECOMMENDATION

Approval on the December 1, 2015 consent agenda.
BACKGROUND

In 2007, the Village and the Sanitary District entered into an intergovernmental agreement providing for the
construction of a sanitary sewer in Lacey Road from Virginia Street to Ogden Avenue. The Village paid
$439,181.94 for installation of this sanitary sewer. The intergovernmental agreement included a provision
for the preparation of a separate agreement to establish recapture fees against the properties to be served by
the sanitary sewer. The proposed agreement establishes the recapture fees and procedures.

ATTACHMENTS

Resolution
Agreement
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RESOLUTION NO.

A RESOLUTION AUTHORIZING EXECUTION OF AN
AGREEMENT AMONG DOWNERS GROVE SANITARY DISTRICT, VILLAGE OF
DOWNERS GROVE, MARGOSIAN PROPERTIES LLC AND RATHJE
PROPERTIES LLC TO ESTABLISH RECAPTURE FEES FOR A SANITARY SEWER
LOCATED ALONG THE TOLLWAY AND LACEY ROAD

BE IT RESOLVED by the Village Council of the Village of Downers Grove, DuPage County,
Illinois, as follows:

1. That the form and substance of a certain Agreement (the "Agreement"), among the
Village of Downers Grove (the "Village"), the Downers Grove Sanitary District (the "District"),
Margosian Properties LLC ("Margosian") and Rathje Properties LLC ("Rathje"), for the recapture of fees
for certain public improvements, as set forth in the form of the Agreement submitted to this meeting with
the recommendation of the Village Manager, is hereby approved.

2. That the Village Manager and Village Clerk are hereby respectively authorized and
directed for and on behalf of the Village to execute, attest, seal and deliver the Agreement, substantially in
the form approved in the foregoing paragraph of this Resolution, together with such changes as the
Manager shall deem necessary.

3. That the proper officials, agents and employees of the Village are hereby authorized and
directed to take such further action as they may deem necessary or appropriate to perform all obligations
and commitments of the Village in accordance with the provisions of the Agreement.

4. That all resolutions or parts of resolutions in conflict with the provisions of this

Resolution are hereby repealed.

5. That this Resolution shall be in full force and effect from and after its passage as
provided by law.
Mayor
Passed:
Attest:
Village Clerk

I\mw\res.15\Lacey-Recapture
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AN AGREEMENT AMONG DOWNERS GROVE SANITARY DISTRICT, VILLAGE OF
DOWNERS GROVE, MARGOSIAN PROPERTIES LLC AND RATHJE
PROPERTIES LLC TO ESTABLISH RECAPTURE FEES FOR A SANITARY SEWER
LOCATED ALONG THE TOLLWAY AND LACEY ROAD

THIS AGREEMENT is entered into by and between the DOWNERS GROVE
SANITARY DISTRICT, ILLINOIS, a sanitary district created and existing under the laws of the
State of Illinois, (hereinafter referred to as the "DISTRICT"), the VILLAGE OF DOWNERS
GROVE, ILLINOIS, an Illinois municipal corporation, (hereinafter referred to as the
"VILLAGE"), MARGOSIAN PROPERTIES LLC, a limited liability company formed under the
laws of the State of Delaware (hereinafter referred to as “MARGOSIAN”); and RATHIJE
PROPERTIES LLC, a limited liability company formed under the laws of the State of Delaware
(hereinafter referred to as “RATHJE”), concerning the establishment of recapture fees for certain
public improvements as described herein.

WHEREAS, the 1970 Illinois Const. Art. VII, Sec. 10, and Illinois Revised Statutes 5 ICLS
220/1 et. seq. authorizes DISTRICT and VILLAGE to cooperate in the performance of their
responsibilities by contract and other agreements; and

WHEREAS, DISTRICT entered into an agreement dated January 20, 1998 with American
National Bank and Trust Company of Chicago, as Trustee under Trust Agreement dated
September 23, 1996 and known as Trust Number 500028-07 and Stonehill Development Corp.
which provided for the construction of certain sanitary sewers; and

WHEREAS, American National Bank and Trust Company of Chicago Trust Agreement dated
September 23, 1996 and Stonehill Development Corp. have since been dissolved and the successors
in interest to American National Bank and Trust Company of Chicago Trust Agreement dated

September 23, 1996 and known as Trust Number 500028-07 and Stonehill Development Corp. are

MARGOSIAN (50% share) and RATHJE (50% share); and
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WHEREAS, DISTRICT, MARGOSIAN and RATHIJE paid the costs of a sanitary sewer
located along the Tollway from 39" Street to the intersection of Lacey Road and Virginia Street;
and

WHEREAS, DISTRICT and VILLAGE previously entered into an intergovernmental
agreement in March, 2007 which provided for the construction of a sanitary sewer in Lacey Road
from Virginia Street to Ogden Avenue in Downers Grove and VILLAGE paid the costs of said
sanitary sewer; and

WHEREAS, DISTRICT has determined that said sanitary sewers will be used for the
benefit of property whose owners did not contribute to the cost of the sewer construction; and

WHEREAS, all parties desire to provide for a ratable basis for recovering costs incurred
for the benefit of other private parties.

NOW, THEREFORE, be it agreed by and among the parties for and in consideration of the
mutual covenants contained herein and other good and valuable consideration, the sufficiency of
which is acknowledged as follows:

1. DISTRICT agrees to reimburse VILLAGE, MARGOSIAN AND RATHIE for
these costs by establishing a recapture fee, over and above the standard sanitary
sewer connection fees prescribed by DISTRICT ordinances, to be charged to those
properties that may reasonably be expected to benefit from the sanitary sewer. The
benefited properties and the applicable recapture fees are provided in the attached
EXHIBIT A.

2 DISTRICT agrees to increase the above recapture fees by adding interest thereto at
the rate of 3%, compounded annually, once each year during the month of August

for 25 years, beginning in August 2016 until August 2040 at which point the
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assessment of interest shall cease. The following example is intended to illustrate

this interest clause:

Sample recapture fee as of August 2015 $10,000.00
Sample recapture fee as of August 2016 $10,300.00
Sample recapture fee as of August 2017 $10,609.00
Sample recapture fee as of August 2039 $20,327.94

Sample recapture fee as of August 2040 and thereafter $20,937.78

All fees collected by DISTRICT pursuant to this Agreement shall be paid to
DISTRICT, VILLAGE, MARGOSIAN and RATHIE in the following percentages:
DISTRICT (18.43%), VILLAGE (65.05%), MARGOSIAN (8.26%) and RATHIE
(8.26%). All such payments shall be made within 60 days of the date said fees are
received by DISTRICT. DISTRICT shall provide written notice to all parties, as soon
as reasonably possible, of the receipt of any recapture fees pursuant to this Agreement.
It is understood that DISTRICT’S obligation to reimburse the above parties shall be
limited to funds collected from such fees and payments made hereunder, shall be solely
out of said funds and this Agreement shall not be construed as creating any obligation
upon DISTRICT to make payments from its General Corporate Funds or Revenues.
MARGOSIAN and RATHJE do hereby certify that the successors in interest to
American National Bank and Trust Company of Chicago Trust Agreement dated
September 23, 1996 and known as Trust Number 500028-07 and Stonehill
Development Corp. are Margosian Properties LLC (50% share) and Rathje
Properties LL.C (50% share).

DISTRICT shall use its best efforts to enforce the provisions hereof and to collect
the additional fee referred to herein. However, VILLAGE, MARGOSIAN AND

RATHJE recognize the possibility of clerical omission by DISTRICT, and it is
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agreed that DISTRICT shall not be liable in any way in the event of any such error
or for any reason whatsoever. DISTRICT’S sole obligation to pay hereunder shall
be limited to funds actually received by it.

MARGOSIAN and RATHIE, jointly and severally, shall: (a) undertake the cost to
prosecute or defend any action or proceeding, legal or otherwise, involving any third
party, that may arise out of this Agreement; (b) indemnify and hold DISTRICT, its
trustees, officers, employees or agents harmless from any costs, fees (including
attorneys fees and expenses) or Judgments which DISTRICT, its trustees, officers,
employees or agents may incur or become liable for pursuant to any such third party
action or cause; and (c) pay DISTRICT’S reasonable attorneys fees and costs incurred
therewith. The total liability for Judgements or damages under this paragraph shall be
limited to $110,575, as of the execution of this Agreement in 2015. The limit for
Judgements or damages shall increase at the rate of 3%, compounded annually, once
each year during the month of August for 25 years, beginning in August 2016 until
August 2040 at which point the increases to the limit amount shall cease. There shall
be no limit on the liability for costs of defense or attorneys fees. DISTRICT shall
provide written notice to MARGOSIAN and RATHIE, as soon as reasonably possible,
of any claims under this paragraph. In the event DISTRICT incurs any costs, including
attorneys fees, not reimbursed or paid by MARGOSIAN and RATHIE, jointly or
severally, in accordance with the terms of this paragraph, DISTRICT shall provide
written notice to MARGOSIAN and RATHJE of the total amounts due to DISTRICT.
If the amounts due to DISTRICT remain unpaid ninety days after the date of the written
notice, MARGOSIAN and RATHIJE agree to the retention by DISTRICT of their
shares of any remaining recapture fees to be come due under this Agreement, in the

total amount of the unpaid costs incurred by DISTRICT. DISTRICT shall provide
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10.

11.

written notice to MARGOSIAN and RATHIE of such retention. The retention of future
recapture fees by DISTRICT shall not the sole remedy available to DISTRICT to
enforce the provisions of this paragraph.

VILLAGE, MARGOSIAN AND RATHIE will each be responsible for notifying
DISTRICT of their respective addresses to which the payments under this
Agreement are to be forwarded.

This Agreement may be signed in counterparts.

This Agreement shall be recorded with the DuPage County Recorder of Deeds
against the parcels referenced in EXHIBIT A to notify interested persons of the
recapture fees for the connection to and use of the sanitary sewer described herein.
This document shall be a final embodiment of the Agreement by and among
DISTRICT, VILLAGE, MARGOSIAN AND RATHIJE. No oral changes or
modifications of this Agreement shall be permitted or allowed. Changes or
modifications to this Agreement shall be made only in writing and upon necessary
and proper signature of all parties hereto. In the event that any provisions of this
Agreement shall be held invalid or unenforceable by a court of competent
jurisdiction, such holding shall not invalidate or render unenforceable any other
provisions hereto.

This agreement shall be binding upon and inure to the benefits of the parties hereto,

their successors and assigns.
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NOW, THEREFORE, in consideration of the above stated preambles and the mutual
covenants and promises hereinafter contained, DISTRICT, VILLAGE, MARGOSIAN and

RATHIJE formally covenant, agree, and bind themselves as follows to wit:

Dated at Downers Grove, Illinois, this 19th day of November . 2015.

DOWNERS GROVE SANITARY DISTRICT

Nicholas J. Ménninga, General Manager -.C /

Attest: Zﬁé’?“L Zﬁ/ " 4 /&(’

William Clay (ﬂlpbglf/ Assistant Clerk

Dated at Downers Grove, Illinois, this day of , 2015.

VILLAGE OF DOWNERS GROVE

By:

Name and Title:

Afttest:

Name and Title:
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174

Dated at /( omAnn) , llinois, this /0 day of /ﬁ/guﬁ""f/;‘fé /L, 2015.

MARGOSIJAN OPFRTIES}L
By: ?f‘/ /

Name and Title: CMareLes s, m;mg OS A0 AIALACE 2

Attest:

Name and Title:

Dated at Lo 1, bopredllinois, this /.© dayof Ay ¢ sonbe 2015,

This instrument prepared by and mail to:

Downers Grove Sanitary District
2710 Curtiss Street

Downers Grove, Illinois 60515-0703
PH.: (630) 969-0664

RATHIJE PROPERTIES LLC

By: A{/ . ,,-f/)/r»%.ft/;'l ﬁ?ﬁfﬁ?fg_;’af

Name and Title: I, Loy, s Rrathes I\ AN ’ﬁ‘jL?’

Attest:

Name and Title:




Page 10 of 10

RES 2015-6448

0T°081°6L9%

17°950°6L1$
¥9'168°1C$
97°20+°61$
¥S'0€6°LT1S
$S6TSTSIS
S6'118VES
89°020°F€$
96'¥TLEES
rANS [ 4L
85 ¥T9TIS
9°€r6v1$
L1°909°T1$
96'1LS°S1$
69'798°ST$
80°LOV V1S
rE'859VES
LS'ELLOTS
60°LL6TTS

354 aanjdeoay

SINIVA AV NHAODO0 SOdd dVOINVIL
SANVTHOIH NOLODNI'TINd
NOISIAIAdNSdd SOSSNA
NOISIAIENSHA SOSSNY

g0S SOSSNA % d V SONIAOD V AAOTI

J4 STT HLNOS 14 06 HLION ANV
IV1d LIASSV dO0YdA-DNINNIA
SANVTHOIH NOLONI'TINY
SANVTHOIH NOLONI'TING
SANVTHOIH NOLONI'TINY
SANVTHOIH NOLONITING
SANVTHOIH NOLDONI'TINY
HOATVIMNLIIOSTS
SANVTHOIH NOLONI'TING

dJO 1A SY'v6E S SY T N

AFANANS Td LIOINAAVA-AFDV']
AFANNS SONIAOD V AAOTT

16591

SOT M XA S % ¥ S1OT
L¥1 1071

¥ 10T

7101

L107401d

SANNO4 % SALIN
SOSSNY 1 1LOT40 1dvd
v % 7S1OT

9p1 101

€11 101

ZI1 1071

€6 LOT

76 101

2% @ AFOV1 /0 40

vL 101

10 40 4 OAT ¥/1 MN

_ 101

4 1OVYIL 14002 N

ANUSAY UP3( JuBORA
snuaAy uap30 OvLI
anuaAy uap3Q 081
peoy AsoeT 0ced

peoy] K208 JUBdRA
peoy 42087 0vTY
peoy Aa0eT 0STY
193n§ H_qISH T0L1
joang vuef L/ 1
peoy A29e7 STTY
jeang [ore) [SLT
peoy As0e 10TY
1001g BIWSIA 1GLT
aNUAAY 33T 000
1090§ BIWSIA /1

SNUIAY 997 JUBOBA
peoy 43087 001%
peoy] A998 00Zh

SSaIppVy

710 % €10-70€-90-60

100-10£-90-60
800-00£-90-60
L00-00£-90-60
020-201-90-60
¥10-201-90-60

¢€10 2 LO0-T0T1-90-60
10 % 100-S01-90-60

100-¥11-90-60
900-111-90-60
100-111-90-60
900-601-90-60
100-601-90-60
600-L01-90-60
010-L01-90-60
£10-501-90-60
910-201-90-60
§00-201-90-60

NId

V LI9IHXH



