ORD 2021-8885

VILLAGE OF DOWNERS GROVE

Report for the Village

4/13/2021
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SUBJECT:

SUBMITTED BY:

Execution of a Sales Tax Rebate Agreement with Steinhafels, Inc.

David Fieldman
Village Manager

SYNOPSIS

An ordinance authorizing the execution of a Sales Tax Rebate Agreement between the Village of Downers

Grove and Steinhafels, Inc. for the property located at 1021 Butterfield Road has been prepared.

STRATEGIC PLAN ALIGNMENT

The 2019-2021 Long Range Plan includes the Strategic Goal Steward of Financial, Environmental and
Neighborhood Sustainability and Strong, Diverse Local Economy.

FISCAL IMPACT

The Steinhafels furniture store is expected to generate about $352,000 of revenue for the General Fund in
the first year of operations. Revenue is projected to increase at 3% per year.

Projected Annual Taxable Sales $22,000,000
1% Municipal Sales Tax $220,000
1% Home Rule Sales Tax $220,000

Rebate of 40% of Municipal Sales Tax (88,000)

Net Annual Village Revenue $352,000

UPDATE & RECOMMENDATION

the April 13, 2021 Active Agenda.

This item was discussed at the March 16, 2021 Village Council meeting. Staff recommends approval on

BACKGROUND

Steinhafels Inc., a furniture retail business headquartered in Wisconsin, plans on leasing, remodeling and
operating a furniture store at 1021 Butterfield Road. The property is currently improved with a two-story,
112,000 square foot building and a parking lot. It was formerly occupied by Art Van Furniture, which operated
at this location from August 2015 to March 2020. In 2013, the Village entered into an economic incentive

agreement with Art Van.



https://www.steinhafels.com/aboutus
http://www.downers.us/public/docs/agendas/2013/11-05-13/AGENDA_PDFS_11_05_13/FIRST_READING/ORD00_05406_ART_VAN.pdf
http://www.downers.us/public/docs/agendas/2013/11-05-13/AGENDA_PDFS_11_05_13/FIRST_READING/ORD00_05406_ART_VAN.pdf
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Steinhafels requested a sales tax rebate agreement, indicating that an economic incentive is required for them
to operate a store at this location. The key terms of the Sales Tax Rebate Agreement are as follows:

e Steinhafels shall commence the remodeling of the building no later than 6 months after the approval of
this agreement and shall complete the remodeling within 1 year after the start of construction.

e Steinhafels shall operate a furniture store for a minimum of 15 years.

e Steinhafels shall comply with all Village ordinances and regulations.

e The Village shall rebate to Steinhafels an amount equal to 40% of the municipal sales tax generated by
the store. Rebate payments shall be made for 10 years from the date the store commences operating or
until the Village has paid a total of $800,000 in rebates, whichever comes first.

e The Village shall hold back an annual amount equal to 25% of the annual rebate payment owed to
Steinhafels. In the event that Steinhafels fails to continue to operate the store according to the agreement,
the Village shall keep the amount held back.

¢ In the event that Steinhafels does not operate a furniture store for the required 15 years, Steinhafels shall
reimburse the Village for all or a portion of the rebate payments according to the schedule in the
agreement.

ATTACHMENTS

Ordinance
Agreement
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VILLAGE OF DOWNERS GROVE

COUNCIL ACTION SUMMARY

INITIATED: Village Attorney DATE: April 13,2021
(Name)
RECOMMENDATION FROM: FILE REF:
(Board or Department)
NATURE OF ACTION: STEPS NEEDED TO IMPLEMENT ACTION:
~X  Ordinance Motion to Adopt “AN ORDINANCE APPROVING
A SALES TAX REBATE AGREEMENT
Resolution BETWEEN THE VILLAGE OF DOWNERS

GROVE AND STEINHAFELS, INC.”, as presented.

o Motion ?’:)
L

Other

SUMMARY OF ITEM:

Adoption of this ordinance shall approve a sales tax rebate agreement between the Village and
Steinhafels, Inc.

RECORD OF ACTION TAKEN:

NmwACAS 21\STRA-Steinhafels
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ORDINANCE NO.

AN ORDINANCE APPROVING A SALES TAX REBATE AGREEMENT
BETWEEN THE VILLAGE OF DOWNERS GROVE
AND STEINHAFELS, INC.

WHEREAS, the Village of Downers Grove (the "Village") is a home rule unit of government in
accordance with Article VII, Section 6, of the Constitution of the State of Illinois, 1970; and

WHEREAS, the Village has the authority, pursuant to the laws of the State of Illinois, to promote
the health, safety, and welfare of the Village and its inhabitants, to prevent the spread of blight, to
encourage private development in order to enhance the local tax base, to increase employment, and to
enter into contractual agreements with third parties for the purpose of achieving these purposes; and

WHEREAS, 65 ILCS 5/8-11-20 authorizes municipalities to enter into economic incentive
agreements in order to encourage the development or redevelopment of land within their corporate limits;
and

WHEREAS, Steinhafels, Inc. (“Steinhafels”) is the lessor of certain real property located at 1021
Butterfield Road, Downers Grove, Illinois (“Property”); and

WHEREAS, Steinhafels intends to make improvements to the Property, including replacing the
HVAC system, remodeling the showrooms and installing signage; and

WHEREAS, the Village is desirous of having the Property developed for the use described in the
Agreement to serve the needs of the Village, and to produce increased tax revenues for the various taxing
districts authorized to levy taxes within the Property; and

WHEREAS, the Mayor and Village Council of the Village of Downers Grove, after due and
careful consideration, have concluded that the development of the Property on the terms and conditions
set forth in the Agreement will promote sound planning, increase the taxable value of property within the
Village and otherwise promote, enhance, and serve the best interests and general welfare of the Village
and its citizens;

NOW, THEREFORE, BE IT ORDAINED by the Council of the Village of Downers Grove,
DuPage County and State of Illinois, as follows:

Section 1. Recitals. The foregoing recitals are incorporated into this Ordinance as findings
of the Council.

Section 2. Approval of the Sales Tax Rebate Agreement. The Sales Tax Rebate Agreement
shall be, and it is hereby, approved in final form satisfactory to the Village Manager. The Mayor and
Village Manager are hereby authorized and directed to execute and deliver the Sales Tax Rebate
Agreement and any other necessary and appropriate related documents after such documents have been
properly executed and delivered by Steinhafels

Section 3. Conflict. That all ordinances and resolutions or parts thereof in conflict with the
provisions of this Ordinance are hereby repealed

Section 3. Effective Date. This Ordinance shall be in full force and effect from and after its
passage, approval, and publication in pamphlet form in the manner provided by law.

Page 4 of 25
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Mayor
Passed:
Published:
Attest:
Village Clerk

1\mw\ord.21\STRA- Steinhafels
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EXHIBIT A

SALES TAX REBATE AGREEMENT
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-and collectively as the “Parties ”j

SALES TAX REBATE AGREEMENT BETWEEN :
THE VILLAGE OF DOWNERS GROVE AND STEINHAFELS. INC

THIS SALES TAX REBATE AGREEMENT (the ¢ Agreement”) is made and entered

into as of the  day of , 20 (“Agreement Date™) by and between the

Village of Downers Grove, Illinois, an Illinois munlClpal home rule. corporatlon, located in

DuPage County, IHinois (the “Village"), and Stemhafels, Inc. (“Steinhafels™), _a Wisconsin

corporation, (The Village and Steinhafels are sometimes referred to individually as a “Party”

j
é

WHEREAS, the Village is .an Illinois municipal corporatlon possessmg home ride

powers under Section 6 of Article VIL of the 111111015 Constltutlon and-

%

WHEREAS, the Village has the authority, pursuant to the laws of the State of Hlinois, to
promote the health, safety and welfare of the Village and-its Jnhabltants to prevent the presence

of blight, to encourage private development in order to enhance the local tax base to- increase

additional tax revenues realized by the Village, foster mcreased economic actIVIty within the

Village, to increase employment opportunxtles within the V111age and to enter mlo contractual
agreements with third parties for the purpose of achieving the aforesaid purposes, -an:d otherwise

be in the best interests of the ViHage;_‘ and :

WHEREAS, Steinhafels intends on leasing. the. pré)perty commonly known as 1021
Butterfield Road, Downers Grove (“the Property”), which i 15 improved. with an appr0x1mately
100,000 square-foot, two-story vacant building (“the Bulldmg”) at grade parking and loading,
The Property s legally deseribed in Exhibit A, which is aﬁaqhed hereto and I_ncorpogate‘d herein

|
by reférence; and. :

1
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i
i

WHEREAS, Steinhafels intends to operate a fm*nifture store (“the '-_Sto_re’._’é). out of the

j
;

Building on the Propetty; and

H
!

WHEREAS, Steinhafels intends to: make Jmprovgments to the Bulldmg, including.

replacing the HVAC system, remodeling the showrooms and installing signage, as mdlcated on

the Design Plan attached heréto and herein ificoiporated as E)fhlblt B (the“Project” );_g and

WHEREAS, Steinihafels represents and warrants 1o the Village that Steinhafels, and its

principals, are skilled in the development and operation of fufr'niturc sales-and are abl;e._ to provide

to the Village skill, knowledge and expertise; and

%

WHEREAS, the Viliage, recognizing the economic: and other benefits derlved therefrom

by the Village and its residents, has determined that it is demrable and in the Village s best.

|
interests to assist Steinhafels in its endeavors to compiete the.iProjectf and

!

WHEREAS, this Agréement has been submitted to the Corporate Authorxtles of the

Village for consideration and review, the Corporate Authorltles have taken all actlons reqmred to

be taken prior to the execution of this Agreement in order _t:jo make the same bin'di;n_g upon the
Village according to the terms hereof, and any and all acti'onsj of the Corporate Aut’hcé)ri'ties of the
Village precedent to. the execution of this Agreement have befen unidertaken and perfcérrmed- in the

manner required by law; and i

WHEREAS, this Agreement has been submitted to the Principals of _Steéi’xihafels_ for

consideration and review, which Principals have. taken all -ac'i:tio_ns required to be. 'taiqen-pri'ol‘ o
|

the execution of this Agreement in order to make the same bifiding upon Steinhafels according to

the terms hereof, and any and all action of Steinhafels precedent to the execuition of this

. . ; .
Agreement have been undertaken and performed in the manner required by law:

Page 8 of 25
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-attachmients referenced herein and made a part hereof. i

‘permitted herein, as the context requires.

j
i

H
1

NOW THEREFORE, in consideration of the foregoijr_lg-and of the mutual c(:)veﬁants and

-3 e .
agreéments herein contained, and other good and valiiable consideration, the ireceipt and
|

sufficiency of which are hereby acknowledged, the Parties do hereby agree as followis:

A.  INCORPORATION OF RECITALS |

The findings, representations and agreements set fortih'in the above: Recitals'éa're miaterial
to this- Agreement and constitute findings, tepresentations ar}d agreements of the Vijllage and of
Steinhafels and are incorporated and adopted as fully set 1orth herein. I

B. DEFINITIONS

j
;

For the purposes of this Agreement, unless the conte%gt .clearly requires othexf'wiSe_, words

and terms used in this Agreement shall have the meanings pfrovide'd from place to f)lace. herein,
3 e
including above in the recitals hereto and as follows: :

“Agreement” means this Sales Tax Rebate Ag‘_resj:m'ent- and all of the ffbxhjbits and

“Corporate Authorities” means the Mayor and ?’illage Council of theé Village of

Downers Grove, Illinois. |

i
H

“Party” means the Village and/or Steinhafels and its successors andk’Orf assigns -as

:
i

“Project” means the improvements to the existing ;Build'ing,_ inctuding reEpElace'_ment of

the HVAC system, remodeling of the showrooms, -and instal'lfation_ of signage as i_n_dj?cat_ed on the
;
Design Plan. !

“Property” means 1021 Butterfield Road, DownerséGrove utilized for the é)perat'ion of

the furniture: store, which is described in Exhibit A. f
g
3
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shall be construed and applied as follows:

!

“Required Commitment Period” means the recfuired time period t'ha‘:[ Steinhafels
commits to operate the furniture store on the Property. :

“Sales Tax” and “Sales Tax Revenue” means that :net portion of taxes 1mposed by the

State. of Illinois for distribution to the Village pursuant to the Retailers” Occupation | Tax Act and
the Service Oceupation Tax Act (as said Acts may be amend ed from time to tinde) apd which are
collected by the- State and distributed to the Vil_'lage, and al_jl revenue derived fr‘otni such taxes.

H

This. does not include the Home Rule Sales Tax, which has been adopted by the Villaige,

“State” means the State of Illinois:
e ;

“Village” means the Village of Downers 'G'roi_\%e,_ Nllinots, an Illi_no_i_ée municipal

corporation. _
C. CONSTRUCTION.

This Agreement, except where the context by clear implit:atic’m shall othenivi's'e require,

i

(8)  Definitions include both singular and plural.
(b)  Pronouns include both singularand plural and fcover-al_l genders.
() The word “include”’, “includes” and "".i_neludiélg ” shall be deemed to be followed

by the phrase “without limitation”.
' |

(d)  Headings of Sections herein are solely for convenience -of 'r'e'ferenc‘eé and do not
constitute a part hereof and shall not affect the meaning, 'COnsfrr'uct-ion oreffect hereOﬁ
% :

(e)  All exhibits attached to this Agieement shall be and are operative provlsmns of

this Agreement and shall be and are incorporated by reference in the context of use where

mentioned and referenced in this Agreement. in the event of§ a conflict between any; exhibit and
|

the terms of this Agreement, the terms of this Agreement shall control.

4
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|
i
:

i
i

() Any certificate, letter or opinion required to be given pursuant to t’hisi Agreement

j . : .
means. a signed document attesting to or acknowledging | th'e circuimstances, r’epres'entatlons
| _
opinions ‘of law or other matters. therein stated or set forth Reference herein to supplementai

-agreements, certificates, demands, requests, approval_s,__c’on_se;nts_,- notices and the hk_e;jm_eans that

such shall be in writing: whether ornot a writing _is-_speciﬁcallé- mentioned in the c_onttf:xt of use,
(g) The Village Manager, unless applicable lavxg requires action by the Corporate
Authorities, shall have the power and authority to make or grant or-do those thing_s,_é certificates,
requests, demands, notices and other actions tequired that are ministerial in nature or described
i

il this Agreement for and on behalf of the Village and with the effect of binding. the Village as
limited by and provided for in this Agreement. Stemhafels 1s entitled to rely on the full power
and authority of the persons executing this Agreement on b:eha_lf of the Village as havmg been
properly and legally given by the Village. | :

(h) In connection with the foregoing and othe%r actions to be l:ak’erl5 under this
Agreement; and unless applicable documents require action l:;y Steinhafels in a dlfferent manner,
Steinhafels hereby designates Andrew Steinhafel (and, in hlS absence, Fred Schwemert) as its
authorized representatives who shall individually have the power and authority to_'_m,;ake or grant
or do all things, supplemental agreements, certificates, ;req_u';ests, demands__,_;approvalés, consents,

:

notices and other actions required or described in this Agreement for and.on behalf .of Steinhafels

and with the effect of binding Steinhafels in that connecti on. (each such mleldual being an

|
“Authorized Representative”). Steinhdfels shall have th’q’ fight to change its §Aut'hofized_

Representative by providing the Village with written notice of such change which noé't'ice shall be

sent ih accordance with Section J, paragraph 4. :

1

D. VILLAGE’S OBLIGATIONS
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the fdllowing conditions and restrictions:

H
!

1. Sales Tax Rebates: In the event that all terms and conditions set forth in this
Agreement are sdtisfactotily met by Steinhafels, the Vlllage hereby agrees to rebate to
Steinhafels a portion of the Sales- Tax which the Village rccfelves from the Store’s payments"to
the State (“Rebate Payments”) by vearly installments over a %Jerlod comimencing on Ithe opening
and operation of the Store (“Rebate Payment Start Date™) and expiring on December 31% of the
calendar year in which the tenth (10%) anniversary of the Re‘bate' Payment Start Date-.occurs or

upon a total Rebate Payment of EIGHT HUNDRED THOUSAND DOLLARS ($800 000) (the

"Rebate Period"), whichever occurs first; in accordance with thls Section. The Partles expressly
i

acknowledge that the Vlllage has adopted a Home Rule Sales Tax, and that the V]llage s Home

Rulé Sales Tax is not included and will not be used to make the Rebate Payments as; requlred by

i

this Agreement,

H
1

2. Calculation and Payments of Rebates: -Subj_ejct to the. rci'mbu'rseme_riti obligations

set forth in Section E, the Village agrees to-make the Rebate? Payments to Steii1hafeils subject to

H
1

(a) It is understood that any of the above amounts Willg be du¢ and payable sO‘_lEeI'y from the
proceeds of sales tax revenue received by the Village from._ the Store onthe Property

(b) It is acknowledged and understood by and be‘éween the Parties that the Village
! : '

receives. sales tax revenue monthly, and that the 'ta}j;es generated. by sa.l_es.é in any one

month are distributed to the Village approximately i‘three- (3) months later (c.g., taxed

generated by sales in July are generally not received bi' the Village until O'C_t'olja'er).
(¢) The calendar year in which the Rebate Payment Start Date oceurs shall bef:.rcferred to
as the “Initiai Payment Year”, and each calendar yéar thereafler in the.Rejbate_ Period

'shall be a “Payment Year”, !

Page 12 of 25
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i
i

(dy For each Payment Year, the Sales Tax Revehue recewed from retail sales generated
by the Store shall be divided as follows: Village: shall be entitled to sixty percent (60%)
and Steinhafels shall be entitled fo forty percent _(40.':’/jﬁ) up. to atotal cumula?m_{e amourit
of EIGHT HUNDRED THOUSAND DOLLARS ($800 000). !

() The Rebate Payments shall be computed at the Close of each Payment Year by the
Village as provided herein. The: Vlllage will imake ye;arly paymerits to Stemhafels ‘within
thitty (30) days after it receivés notification from the State of the. sales tax revenue

generated by the Store for the preceding Payment Year

3. Withholding: The Village. shall withhold twenty -five percent (25%) of ‘each

Rebate Payment for one year, after which time it shall -be.palgi to-Steinhafels with th@ subseque‘nt-

f | 5
year’s Rebate Payment.. If Steinhafels fails to continue to operate the Store-in accordance with

Section E.2., the- withheld portion of the Rebate Payment shall be automatically 'fmffeit-ed to the

Village in accordance with Section E3. Upon e-xp'ii‘ation.EO'f the term of this AéfEEment, if

Steinhaféls is in compliance with all terms and conditions of ‘éhe Agreement, the Withéhel_d_ portion

of the Rebate Payment shalt be paid to Steinhafels. |

4. Compliance with Village Ordinances: Thef; Village shall only be. fobliga_t_e_d to

make Rebate Payments to Steinhafels if Steinhafels has j:ino. outstanding Vil'lag%e ordinance

violations. The Village may termporarily withhold Rebate Payments in the event that Steinhafels

is ih violation of"any Village ordinance, code or regulation, If a violation of a Vlllage ordinance,

i

code or regulation exists for mitiety (90) days ‘or more, follq\m'ng notice to -Stemh_a;fels- of such
violation, the Village reserves the right to permanently -wi_thhc}ld payment of a Re_bateg Payment.
5. Village Cooperation: The Village shali} cooperate with "S'tefin_hafels ‘in

1

implementing the terms and conditions of this Agreement.

Page 13 of 25
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6. Superseding Legislation. For purposes of thls Agreement, the use of the terms
“sales tax” and “sales tax reveniie” shall be construed tt)% refer to that net portion of taxes
tmposed by the State of Illinois for distribution to the g\/lllage pursuant to the Retailers’
Occupation Tax Act and the Service Occupation Tax Act (as said Acts may be dmended from
time to time) and which are collected by the State-and dlstrlbuted to-the Village, and all revenue
derived from such taxes. It is expressly understood that 1'f éa governmental of legii'slatlve body
other than the Village enacts any law or statute which results eor which may result in any material
changes or amendments to the foregoing sales tax provisioins, which changes or ilmendments
prohibit the Village from complying with this Agreement or whlch ‘adversely affect the Village's

ability to comply herewith, then the Village and Stemhafels shall reevaluate the p10v131ons of

%

this Agreement and the rebates provided hereunder and shall use commercially reason'able efforts

to restructure the provisions of tiiis Agreement in a manner that is consistent with the intent of”

this Agreement as set forth above. If a restructured agreement cannot reached b}ﬁr the Parties

within a reasonable period of time (not more ‘than sixty (’60) days from.the effectwe date of the

law -or statute which has materially affected the Vlllage ;s compliance herew1th), then the

provisions of this Agreement shall automatically terminate -r,pleasmg- both Parties from all their

obligations under this Agreement. i

E. _ST.EINHAFELS: OBLIGATIONS

H
1

1. Construction of the Project: Stéinhafels shjal_l commence .conStrué:ti’on of the

Project within six (6) months of the approval of this .Agree_mfén_t by the Village. St‘e'iléhafels shall

have completed construction of the Project and shall have_-béegun operations and'.saljes from the

Store within one (1) year from commencement of construction.

i
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i
i
i
!

2. Commitment to Store: The Parties agree theit.’the Rebate Payments éar_e_' based in

5 . : .
part upon: 1) a commitment by Steinhafels to continue operation of the Store, on the Property for

i
i

a period of not less than fifteen (15) years from the R_ebajt_e_ Payment Start Dat_e_é (*“Required

Commitment Period”); and 2) a reimbursement of such rebatjes,_ if the terms of this _té:ommitm‘ent

i
H

are not fulfilled. To that end, Steinhafels agrees to 'c'ontinufe- the operation of the $t0r’e- on the

H

Property and shall continue to offer furniture sales in 'D_oiwner's Grove comparalé)le to those

i
H

provided by the Store for a period of not less than fifteen (1 5} years from the Rebéﬁe’ Payment

Start Date of this Agreement. If at any time during the Requn‘ed Commitment Perlod the. Store

€

fails to offer furniture sales, then Steinhafels or its successors shall reimburse the Village in

accordance with Section E.3. of this Agreement. The fa11ur§:-t0 meet this comr’nitnj‘en‘t'is not a

breach, but rathet a foreseeable event for which offsetting terms have béen agreed to here in

!

Section E.3. of this Agreement. Notwithstanding the fofegoing,. in the _'e._v_en'té Steinhafels
discontinites its operation of the Store by reason of strikes, _lfockt)uts_-, labor-t_roublcs-,é inability to
procure materials; failure of power, the unforeseen application of restrictive govemin_ental laws

or regulations, riots, pandemic (including COVID-19), .goi_vernment mandated _s't_fa_r.e closure,

insurrection, war, -acts of terrorism, casualty (e.g., fire or windstorm), condemnation, or othet

H

reason of a like nature beyond its reasonable control (ﬁereinaﬁer “Permittcdé Delay” ot

€

“Permitted Delays™), then the continuous operation: obllgatan set forth herein shaII be excused
for the ‘period of the Permitted Délay. Such Permitted Delay shall not extend the term of the
Agreement, % I

3. Reimbursement in Lieu of Requ’ire'd Cblilm'i'tment ‘Period: In the event

Steinhafels, or any approved successor, has mo Store m operation during: the Requited

Commitment Period as provided in Section E.2. of this Agreement for a penod m excess of

%
4
i
]
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any withholding described above:

attorney’s fees. i

H
1

ninety (90) days excluding the period of any Permitted Defays set forth above, Stéeinhafels, or’

such approved successor, shall reimburse to the Village withini sixty (60) days of receipt of a

wiitten demand from the: Village specifying the -amount of ‘the reimbursement of the Rebate

Payments paid hereunder according to the following Sche_dulic,. all of -whichiShall.'be%ad_j usted for

i
i

If said event occurs during: 3

Year one (1) through three(3): One hundred percent ( 100%) of the Rebate Payments
Year four (4) though year five (5): Seventy- Five percent (75 %) of the Rebate Paymieiits;
Year six {6) though year ten (1 0): Fifty percent. (5 0%) of the Rebate Payments;

Year eleven (11) through ‘year fificen (15): Twenty five percent (25%) of the. Rebate
Payments: i

After the expiration of a sixty (60) day written demand by the Village to St%:inhafel_s-,-_or

i

its. suceessors, specifying the amount due, the Village may, in its sole discretion, p_ufsue_ any and
! :

all available legal remedies to recover said monies, including,_ without Iimitatio.n,% proceeding

j L
with an action in law or in equity to recover the amounts owed and Steinhafels agrees to

compensate the Village for costs and fees, -such ‘as legal a;ictioq, including but n'cf}t limited to
4, Payment of Sales Taxes: Steinhafels shall at:all times during the Required

Commitment Period pay all sales taxes required to be remitted to the State,

€

S. Compliance with Applicable Laws; Stemhafels shall at all times operate and
maintain the Property and the Store. in conformance W]th all applicable laws, rules, codes,
ordinances and re_gulatlons. All work with respect to the Store shall conform to all applicable

federal, State and local laws, regulations and ordinances,__'incleuding, but not li_nﬁt_edi to, zoning,
subdivision and plansied developmient codes, building codes, environmental codes, life safety

codes, property maintenance codes and any other applicable cfo_des_ and ordinances-of fthe Village.
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i

6. Copies.of Agreements: Upon request of the ;V-illage Steinhafels shzfll permit the
Village Attorney to inspect copies of any and all leases, contracts to. purchase and property title.

documents for land subject to the terms of the: Agréement, whlch copies may have redactlons for

confidential, proprietary and privileged terms. The Village agrees that except as requlred by law,

it shall treat the Steinlafels lease as confidential commercml and financial mformanon obtained

from a business under the claim that the lease is furnished "unde.r a claim that it 1si propnetar.y--

€

privileged and confidential and that disclosure of the lease would cause- competltlve harm to the

Retailer all pursuant to the Illinois Freedom of Information Act 5 ILCSA 140/7 (g).

7. Disclosure: For the duration of this Agreement Steinhaféls: shall authorlze the

Hlinois Department of Revenue to telease monthly sales fax payments to the Vlllage from which.

%

rebate calculations will be made. Steinhafels agrees to coqpe’rate and provide sue}l_ additional

i

documents as may be reasonably needed to verify the amountf of the .Rebate_Paymentfs;

F. BREACH |

In the event-of a material breach of any of the terms and conditions of the Ag1 eement, the
non-breaching: party shall have the rlght to terminate this Agreement followmg a reasonable
notice and cure period, which will hot relieve the breaching pet_-'ty from per_formance-. In addition,

the non-breaching party shall have the right, by any action or proceeding ‘at law or_.fin equity, to
H :

i
B

secure the specific performance of the covenants and a‘greelrjlents herein contained, and may be

awarded damages for failure of performance, or both, e’Xcep;t that the exclusive r'eniledy'for'the

failure to meet the 'Re'quii*ed Commitment Period is fche payment of .th‘é scheduled

!

reimbursements as set forth in Section E. The foregoing nghts and remediés shall be cumulative
and exclusive. Nothing herein shall medify, limit or abrogate any right of the Vlllage to

!

remmbursement as provided under Section E.

11
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G. TRANSFER OF INTEREST

If Steinhafels transfers or subleases, in ‘whole or in part, any of its interest inithe Store or
|

portion of the Propeity, the rights and obligations undejr this Agreement Wlll transfer to

successive owners upon written consent of the Village, 'whicih consent shall not unr'eiasonably be:

i H

withheld. In the event of such transfer, Steinhafels, its 'pri-n_é;ipals_-, officers, agents, jshar_eholders

i

and associated ‘entities shall be released from all obligations of this Agreement.

i

H. LIMITATION OF ACTIONS ;

No recourse under .or upon any obligation, covenantior agreemert of this Agreement or
3 _ | .

for any claim based thereon or otherwise in respect thereof 2shall be had against lhe; Village, its

officers, agents and employees, in any amount or in ext:e__sséoﬁf -any specific sum agfreed by the
Village to be paid to Steinhafels hereunder, subject to the terms and conditions herein, and no

1

liability, right or claim at law or in equity shall attach to, or: jshall be incurred by .theé Village, its

officers, agents and employees in-excess of such amounts, arfl'd 4ll and any‘such 1fights or ¢laims

i

of Steinhafels or the Store against the Village, its officers, -cﬁirector's_, agents and en%,ployee_s are

i

hereby expressly waived and releaséd as a-condition of and as consideration for the -éxe_cuti_on_'-of
this Agreement by the Village. WNo recourse under or i!lp__on any obligation, {:o_venant or

agreement of this Agreement or for-any claim based thereon ér- otherwise in respcct-_fhereof shall
é

be had against Steinhafels, its officers, directors, agentsiand employees, in excess of its

obligations to the Village hereunder, subject to the terms and conditions herein, and no liability,

right or claim at law or in equity shall sttachto or shall be 'iilcurre'd: by Stei_nh'afels;_g'it's officers,

1

directors, agents and employees, in excess of its obligationfs hereunder. Nothing ihe__rein- shall
modify_, limit or abrogate any right of the Village to .reimbufr_sement as provided unide‘r Section

1

E.3. of this Agreément.

12 i
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L. INDEMNIFICATION

In the event that any third party or parties institutes any legal proceedings against the

Village, which relate to the terms of this Agreement, Th'efn, in that event, Steix?hafels shall

indemnify and hold harmless the Village from any -anc_i all such proce.edingé'. Further,

Steinhafels, upon receiving notice from the Village of such lefgal proceedings, shall aéssume,. fully-

and vigorously, the entire defense of such lawsuit or procié_edings. and any and all costs and

i
)

expenses.of whatever nature relafing thereto; provided, _howeféver‘,: that Steinhafels may not at any

time settle or compromise such proceedings without the Villége-’s consent and even ihen only so

long as such settlement or compromise does not involve an adrmssmn of wrongdomg on the part

of the Village, nor any liability on the part of the Village, monetary ot otherwise,

i :
[t the Village, in its sole discretion, determines the}t there is, or may p__ro:bably_ be, a

H
1

conflict of interest between the Village and Steinhafels on. an issue. of material i'mp_ozi'_tance to the

Village, or which may reasonably have a potentially subs'tai"lﬁal adverse effect on éthe Village,

then the Village shall have the option of beih‘g_re_pres'ented-b)% its own legal counsel. In the event

that the Village exercises such option, then Steinhafels shall greimbu'rse- the Village from fime to

time on written demiand from the Village and notice of the amount due for any and‘__alél'_reaso_nabl_e

out-of-pocket costs and expenses, including but. not limited to court costs, reasonabfe.attt)mey’s
H :

;

fees, witnesses’ fees -and/or other litigation expenses ihcmfr_ed by the Village m connection

therewith.

J. PREVAILING WAGE

H
1

Steinhafels is hereby notified by the Village that anyand all work 'cohtemp_léated by this
Agreement may be subject to the Prevailing Wage Act 820 I[jCS 130/1 et seq. Steiﬁhﬁaf_els agrees

to comply with all applicable provisions of the Illinois P.revafiling Wage Act as-_admzi'nistered by
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i

the Illinois Department of Labor (IDOL). Stéinhafels further agrees 1o contact IDOL for a:

determination of applicability of the Prevailing Wage Act to lhe projects contemplated by this

!

Agreement. If requited by IDOL, Steinhafels agrees to pay the prevailing wage rates and to

require that all of its subcontractors pay prevailing wage to imy laborers, workers. or mechamcs

‘who perform work on the projects contemplated by this Agreement. For app‘hcabl'e; rates, go 10

the State of Illinois — Department. of Labor website and usfe-'the;fn"[ost current DuI:’-'ag_e County

i
:

tate. Steinhafels recognizes and agrees that it is solely rejspon'siblerfor comp_lialic_e with the

Prevailing Wage Act and agrees to fully indemnify, defef'nd and hold harmlesséthe_- Village.
i :

i
:

pursuant to Section J above with regard to any actions or pr;()ce_e_dings- instituted regmding- such

compliance.

i

K. EQUAL EMPLOYMENT OPPORTUNITY

i

L. No Discrimination. Steinhafels shall not 'discrimina'tie-. against any _'employee*é'_or__appliean_t
for employment on the basis of race, color, religion, sex, nagtioual origin, ancestry, éage marital
status, physical or mental disability, or sexual orientation. To the fullest extent permltted by law,
Steinhafels will take affirmative action to ensure that apphcants are employed and treated during
employment, without regard to their race, color, rehglon sex, national origin, aﬁcestry age,
marital status, physical or mental. dlsabﬂuy or sexual orlentatlon Such action shall 1nc]ude but
not be limited o, the following: employment, upgradlné, demotion, transfer, ,:recrultment
recruitment advertising, layoff, termination, rate of pay or! other forms of compensatmn and
selection for training, including apprenficeship. Steinhafels aigrees to post in consplceous places,
available to employees and applicants for employment, notices to be provided by the Village

%

setting forth the provisions of this nondiscrimination clause. !

1

14 i
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2. Advertisements. Steinhafels will; in all s’ol_i.ei't:atimlfs' or advertisements fo_;r employees

placed by or on behalf of Steinhafels related to the Project, s{;'ate-_ that all qualified a‘pfplicants will

i
i

receive consideration for employment without regard to'rac_e,g color, religion, sex, -natéional origin,
ancestry, age, marital status, phys'ical or mental disability or-'sgexual orientation. ;
3. Contractors. Any contracts made by Steinhafels \iwlth any general contréctor agent;
employee, independent contractor or any other person m connectlon Wlth the. ijee’t shall
contain language similar to that recited in Sections L.1 and LQ above. I

L. MISCELLANEOUS PROVISIONS

|
i
:

1. Additional Documentation: Fach party jagr_ees_ to execute .anf{ additional

‘documents which may be required to carry out the pro.vi‘s’io‘né- of this Agreement; and Steinhafels

!

particularly agrees to execute such other documents wh’ici& may be nécessary to enable the
Village to verify the-amount of sales tax it has received from time to time from the sales taxes
paid by the Stote. Upon request of the Village, Steinhafels Sﬁﬂll éxecute and pﬁroyid%_'the Village
with a power-of attorney letter (or other necessary documergl_t), in. form and _contenét reasonably

acceptable to the Village Attorney, which letter shall be'..addgres_sed_ to the linois 'Dépar_tment'- of

Revenue (“IDOR”)-and shall authorize the IDOR to release any and all gross. revenue and sales

tax information with respect to the operation of the Stere on the Propeity to the Vﬂlage during

€

the Rebate Period. In addition to said letter, upon the reque_st_ of the Village, -Stelqhafels shall

prepare and submit such other or additional forms.as may be required from: time _toétime by the
i H

IDOR in order to release such information to the Village. Fiinally, in the event that the sales tax

revenue information is not released by the State due to the f%ailure of ‘Steinhafels to execuie the

necessary authorization and/or release upon the request of the, Village; same shall not be a breach

or default by Steinhafels under this Agreement, butas a consequence of siich féilur':e and as the

H

15
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i

Village’s sole remedy, the Village shall not be required toémake any of the Reb'a:te Payments:

provided for herein; provided the Village allows for a reaisonabl'e notice and c_urée. period by

Steinhafels.

2. Jurisdiction: This Agreement shall be. goxé'c‘rned by the laws of éth'e State of
Ilinois, and the sole and exclusive. venue for any disputes arismg out of this Ag'reenélent shall be
in DuPage Courity or the Northern District of {linois. 3 |

3. Waiver: A waiver of any part of this Agfe_m;;lent_ shall be limited to that specific
event and shall not be a waiver of the entire Agreement, %

i
:

4, Notice: Any notices required in this Agreement shall be eff_ectiéve when in

writing and ‘three (3) days. after mailing by certified -m‘afil return receéipt r’equeésted-, ot by
delivering the same in person or to an officer of such 'part)g or by prepaid feleg;r'arén or private

!

overnight couriér, when appropriate, addressed to the party to be notified.

All notices 1o Downers Grove shali be sent to: All notlces to Steinhafels shall be sent to:

Village Manager Stemhafels Inc.

Village of Downers Grove Attt Arldrew Steinhafel ;

801 Burlington Avenue W23 1N1013 County I-Ilghway T

Downers Grove, Illinois 60515 Waukesha WI 53186 -

5. Successors & Assigns: This Agreement aru:ii the covenants, rights, jjeneﬁis-_ and

i
:

obligations hereurider shall be binding upon -and inure to __tlie benefit of the partles hereto and

their tespective successors and assigns, to the extent and as aﬁplied hereunder,
s
6. Further Assistance and Corrective Instrulﬁenfs The Village and Steinhafels

!

agree that they will, from time to time, execute, acknowledge and deliver, or cause to: be

executed, acknowledged and delivered, such supplements hereto and such further mstmments as

!

16.
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|
:
!
i

imay be reasonably required for carrying out the intention of or facilitating the p‘er;formance..of

this Agreement to the extent legally permitted and within the Village’s sound legal discretion.

7. Time of the Essence: Time is of the essence (;f this Agreement.

8. Counterparts: This Agreement may be exec_éited in several counterpéar_ts, each of
which shall be an original and all of which shall constitute buft one and the same A_greéement.

9. Severability: If any provision of this Ag'rie‘ement, ot any S'ectioén__, sentence,

clause, phrase or word, or the application thereof, in any ci'rc%ums”rance, is held to be i‘nValid,_'t_he
remainder of this Agreement shall be construed. as if suc}: invalid pait were ne\ézc'r included
herein, and this Agreement shall be and remain valid an{fl enforceable to the ﬁé’lilest extent
permiited by law. |

10.  Entire Contract and Amendments: This .Aéreement (together wifhé-thc: exhibits

1

attached hereto) is the entire agreement between the Villége and Steinhafels re'léating to the

subject . matfer herecof,. supersedes ‘all- prior and contemmporaneous negotiations, idiscussions,

i
H

understandings and agreements, written or oral, bétweéen Théi: Village and Steinhafezls, and may

not be modified of amended except by a written instrument eiecu’ted by t__he_.'Part’ies_’hef_:re._to;
11.  Third Parties: Nothing in this Agree_m_ent,-_% whether expressed or implied, is
intended to -confer any rights or remedies under .or by-reasén. of this Agreement on any othet

i

persons other than the Village and Steinhafels, nor is anything in this -Agreememéintend'ed to

relieve or discharge the obligation or liability -of any ‘third petsons to either theé Village er
Steinhafels, nor shall any provision give any third parti'es‘anyérights.of subrogation or action over

1

or against either the Village or Steinhafels. This Agreemefnt is not intended to and does not

create any third party beneficiary rights whatsoever. %
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H
i
i
!

13, Successors in Interest: This Agreement shall be binding upon and inure to. the.

benefit of the Parties hereto and their respective authonzed successors ‘and 'ass1gn3' provided,

i

‘however, that, except as provided in Section H hereof, Stemhafels may . hot dssign or transfer its

rights under this Agreement without the express w;rltten approval of the Village.

i

Notwithstanding anything herein to the contrary, the Vlllage may not delegate I't;s obligation

hereunder or- transfer any interest in the Property 'wi_thoLit- the ‘express written é‘a‘pp’roval of

i

Steinhafels. e

14, No Personal Liability of Officials of Vlllage No covenant or agreement'

é

‘contained in this Agreement shall be deemed to be the covenant or agreement of' the Mayor,

Village Council member, Village Manager, any official, _pfﬁcer:; ‘partner, m_em__b;er,- director,

!

agent, employee or attorney of the Village or Steinhafels, in his or her individual ciapaciity, and

i

no official, officer, partner, member, director, agent, emplfayee or attorney of the Village or

‘Steinhafels shall be liable personally under this Agreement :oir be subject to any perscé)nal liability

i
H

or accountability by reason of ot"in connection with ot arising out of the execution, delivery and

performance of this Agreement, or any failure in that con__nection._

15. Repealer: To the extent that any ordinance, re}solm_ion, tule, order.or fprovi_sion-'of

:

the Village’s code of ordinances; or any part thereof, is:in conflict with the provisions of this
H :

i
:

Agreement, the provisions of'this Agreement shall be C'Ontrolfing, to the extent ﬁlawfui.

16.  Term: This Agreement shall remain in full force and effect for ﬁfteen ( 15) years

from the Conimencement Date, as defined in -Sect_lon G.

17.  Municipal Limitations: All municipal comm1tmer1ts are limited to the extent

required by law.

%
4
i
1

i

18 :
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18.  Effectiveness: Steinhafels shall execute this Agreement prior to Village Council
authorization of execution of this Agreement. |
IN WITNESS WHEREOF, the parties hereto hilive caused this Agreement to be

executed on or as of the day and year first above written.

VILLAGE OF DOWNERS GROVE, STEINHAFELS, INC.

an Illinois municipal corporation a Wisconsin corporation,

By: Mayor By Lf\ e V\f C‘\id U--_+ is A\L\&lrw G "\LLL\4
ATTEST: ATTEST:

By: Village Clerk BY: Sbfif Acciadat - Bred HC« L

I\mw\agr.2 I\STRA-Steinhafels
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